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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6318/May 22, 1981 


The Commission announced on May 21, 1981 the 
issuance of an Order Fixing Time and Place of 
Public Hearing pursuant to Section 8(d) of the Se- 
curities Act of 1933, as amended, to determine 
whether a Stop Order should be issued sus- 
pending the effectiveness of the registration state- 
ment filed by Chatfield Oil & Gas, Ltd., a Colorado 
company. 


The hearing has been set for 10:00 A.M., the 2nd 
day of June, 1981 at the Denver Regional Office, 
410 Seventeenth Street, Denver, Colorado 80202. 


The Commission initiated the proceeding based 
on staff allegations that untrue, false and mislead- 
ing statements were made in the registration 
statement concerning management's experience 
in the oil and gas area, the registrant's oil and gas 
interests and other matters. The alleged untrue, 
false and misleading nature of such statements 
was indicated, in part, by inconsistent statements 
made at a “due diligence’ meeting on April 27, 
1981, conducted by the underwriter, J. Daniel Bell 
& Co., Inc. of Denver, Colorado. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17815/May 22, 1981 


In the Matter of Petition of 
CHARLES B. CLEMENT 
For Stay of Order Approving 


Rule Change of the Chicago Board 
Options Exchange, Incorporated 


File No. SR-CBOE-80-16 


ORDER DENYING STAY 
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On April 14, 1981 Charles B. Clement (‘‘Petition- 
er’), a member of both the Chicago Board of 
Trade (‘CBT’) and the Chicago Board Options Ex- 
change, Incorporated (“CBOE”),’ applied to the 
Commission for a stay pending judicial review of a 
Commission order approving, pursuant to Section 
19(b)(2) of the Securities Exchange Act of 1934 
(the ‘‘Act’’), a CBOE proposed rule change 
(SR-CBOE-80-16).? The rule change, in relevant 
part, amended CBOE Rules 8.3 and 8.7 to elimi- 
nate supplemental appointments for market 
makers? and require that 75 percent of a market 
maker’s transactions be executed in person, and 
not through the use of a floor broker.* 





‘Clement became a member of the CBOE pursu- 
ant to Article Fifth of the CBOE’s Certificate of In- 
corporation which permits CBT members to be- 
come members of the CBOE without the necessity 
of acquiring a membership for consideration or 
value from the CBOE, another member or else- 
where. 


Securities Exchange Act Release No. 17535 
(February 12, 1981), 46 FR 13055 (1981). 


3Before adoption of the rule change, the CBOE 
had two types of market maker appointments, 
principal and supplemental. A market maker with a 
principal appointment had “a continuous obliga- 
tion to engage, to a reasonable degree, in deal- 
ings for his own account when there exists, or it is 
reasonably anticipated that there will exist, a lack 
of price continuity, a temporary disparity between 
the supply of and demand for a particular option 
contract, or a temporary distortion of the price re- 
lationships between options contracts of the same 
class.’”” CBOE Rule 8.7(b). A market maker with a 
supplemental appointment was expected to under- 
take the obligations of a market maker with a prin- 
cipal appointment “in response to a demand there- 
for from the Board Broker or Order Book Official” 
and whenever he entered the trading crowd in 
other than a floor brokerage capacity. CBOE Rule 
8.7(c). The CBOE rule change replaces these two 
classes of appointments with a single type of ap- 
pointment which carries the same obligations as a 
former principal appointment. 


4A market maker who executes in person, and not 
through use of orders, 20,000 contracts per quar- 
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Background 


The rule changes which are the subject of the in- 
stant petition were submitted by the CBOE on 
June 9, 1980 following a CBOE member task force 
study relating to the exchange regulatory frame- 
work governing trading by market makers. The 
rule changes the CBOE asserted in its filing were 
designed to enhance the exchange’s overall mar- 
ket making capabilities and therefore to improve 
the mechanism of a free and open market, to help 
maintain a fair and orderly market and.to improve 
market surveillance. 


On February 12, 1981, after considering, among 
other things, the comments submitted by the CBT 
with respect to the proposals, the Commission 
issued an order approving the CBOE’s proposed 
rule changes.° In issuing that order the Commis- 
sion made the required statutory finding® that the 
proposed rule change is consistent with the re- 
quirements of the Act and the rules and regula- 
tions thereunder applicable to national securities 
exchanges, including the requirements of Section 
6 of the Act and the rules and regulations thereun- 
der. In particular, the Commission considered, and 
rejected, arguments raised by the CBT with re- 
spect to the impact of the proposal on dual CBT- 
CBOE members such as Petitioner.’ The CBT 





FOOTNOTE, Continued 


ter in those options classes in which he holds an 
appointment is not subject to this 75 percent re- 
quirement. 


5 Securities Exchange Act Release No. 17535. 


Section 19(b)(2) of the Act requires the Commis- 
sion to approve a proposed rule change filed by a 
self-regulatory organization if it finds that the pro- 
posal is consistent with the applicable require- 
ments of the Act and the rules and regulations 
thereunder. The Commission must disapprove a 
proposed rule change if it cannot make such a 
finding. 


7See letter dated August 13, 1980 from Robert K. 
Wilmouth, President, Chicago Board of Trade to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, contained in File No. 
SR-CBOE-80-16. 
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argued that the rule changes would prevent its 
members from exercising their right to CBOE 
membership as provided in the CBOE Articles of 
Incorporation and therefore would unfairly discrim- 
inate against CBOE market makers who are CBT 
members in favor of other CBOE market makers 
and result in an inappropriate and unnecessary 
burden on competition in violation of the Act. In 
this regard, in its approval order, the Commission 
found that: 


...the proposed rule change would not 
unfairly affect the membership [CBT] 
members since it merely imposes on 
[CBT] members the same obligations im- 
posed on other CBOE members who 
register market makers.® 


On April 13, 1981, Petitioner filed a petition for re- 
view of the Commission’s approval order in the 
United States Court of Appeals for the Seventh 
Circuit, and requested the Commission to stay its 
order pending a final determination by the Court of 
Appeals on the issues presented in his petition.° 
Petitioner, in his stay application, stated that 


the adoption of the proposed rule has 
and will severely affect [his] business 
and ability to operate as a market maker 
on the CBOE. As his business is con- 
ducted at present, Petitioner is unable 
to comply with the proposed rule 
change and a change in his business 





8Securities Exchange Act Release No. 17535. In 
this regard, the Commission noted that, as a result 
of undertaking the market maker obligations 
imposed by the CBOE, registered market makers 
were entitled to certain benefits, including prefer- 
ential credit treatment. 


9Petitioner also requested that, if the Commission 
chooses not to grant a stay of its entire order, at a 
minimum a stay be granted of that portion of the 
order approving amendments to CBOE Rule 8.7 
imposing on market makers a requirement that 
they execute in person at least 75 percent of the 
options contracts they trade as market makers on 
the CBOE. 
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operations would be severely damaging 
to him.'° 


On April 30, 1981, the CBOE transmitted to the 
Commission a letter opposing Petitioner's request 
for a stay. The CBOE argued that, contrary to the 
assertions of Petitioner, implementation of the pro- 
posed rule changes will not substantially harm Pe- 
titioner and will certainly not force him to cease 
doing business on the CBOE floor.'' Moreover, 
the CBOE asserted that Petitioner has shown no 
likelihood that he will prevail on appeal, and that a 
stay of the Commission’s order, by reversing a 
rule change which has already been put into ef- 
fect, would cause substantial expense and disrup- 
tion to the CBOE and its members.'? On May 5, 
1981, Petitioner filed with the Commission a re- 
sponse to CBOE’s April 30 letter contending that 
CBOE’s arguments for denying the stay are with- 
out merit, and reiterating his request that the Com- 
mission stay its order or at least that portion of the 
order approving the requirement that CBOE mar- 
ket makers execute 75 percent of their transac- 
tions in person.'? 


The Commission has broad discretion to grant a 
stay under Section 25(c)(2) of the Act where it 
finds that justice so requires.'4 The Commission 


'OLetter dated April 13, 1981 from Alton B. Harris, 
Attorney for Petitioner, to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission. 


Letter dated April 30, 1981 from Arne R. Rode, 
General Counsel, Chicago Board Options Ex- 
change to George A. Fitzsimmons, Secretary, Se- 
curities and Exchange Commission, Re: Order Ap- 
proving SR-CBOE-80-16, Securities Exchange 
Act Release No. 17535 (February 12, 1981). 


Pid. 


'3Letter dated May 5, 1981 from Gregory A. 
Friedman, Counsel for Petitioner, to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission. 


14See Allan v. Securities and Exchange Commis- 
sion, 577 F.2d 388 (7th Cir. 1978). 
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has generally considered requests for stays in 
light of the traditional criteria for an equitable 
stay.'5 In deciding whether or not to issue stays, 
courts traditionally have applied four criteria: (1) 
whether the Petitioner has shown that, without a 
stay, he will be irreparably injured; (2) whether the 
issuance of a stay would be likely to serve the 
public interest; (3) whether there would be sub- 
stantial harm to other interested persons if a stay 
were granted; and (4) whether the Petitioner has 
made a strong showing that he is likely to prevail 
on the merits of the appeal.'‘* The Commission 
has considered Petitioner’s request in light of 
these criteria, and after reviewing the submissions 
of Petitioner and the CBOE, as well as the record 
underlying its approval order, has determined, for 
the reasons discussed below, that the request for 
a stay should be denied. 


Likelihood that Petitioner will Prevail on Merits 


Under the scheme of regulation created by the Act 
relating to national securities exchanges, the 
CBOE has authority to establish standards gov- 
erning the conduct of its market makers, subject to 
certain minimum requirements specified in Securi- 
ties Exchange Act Rule 11b-1.'” This authority is 


15See, e.g., In re Board Brokers Association, Se- 
curities Exchange Act Release No. 15620 (March 
7, 1979), 16 SEC Docket 1278 (March 20, 1979). 


'6Washington Metropolitan Area Transit Commis- 
sion v. Holiday Tours, Inc., 559 F.2d 841, 842-43 
(C.A. D.C., 1977); Taylor Diving & Salvage Co. v. 
United States Department of Labor, 537 F.2d 819, 
note 8 at 821 (5th Cir. 1976); Associated Securi- 
ties Corp. v. Securities and Exchange Commis- 
sion, 283 F.2d 773, 774-75 (10th Cir. 1960); East- 
ern Air Lines v. Civil Aeronautics Board, 281 F.2d 
830 (2d Cir. 1958); Virginia Petroleum Jobbers 
Association v. Federal Power Commission, 259 
F.2d 921, 925 (C.A. D.C., 1958). 


7Rule 11b-1, 17 CFR 240.11b-1, promulgated 
pursuant to Section 11(b) of the Act, generally re- 
quires that the rules of national securities ex- 
changes permitting members to register as spe- 
cialists include: (1) adequate minimum net capital 
requirements; (2) a requirement that a specialist 
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subject to Commission oversight through the rule 
review procedures of Section 19(b) of the Act.'® 


Clement contends that the elimination of supple- 
mental appointments and the imposition of a re- 
quirement that 75 percent of a market maker's 
transactions be effected in person unfairly discrim- 
inate against CBOE market makers who are CBT 
members, and thereby impose an inappropriate 
and unnecessary burden on competition in viola- 
tion of the Act. In this regard, Clement’s argu- 
ments in support of the stay are similar to those 
made by the CBT in its comment letter opposing 
the subject rule change. 


The Commission believes that the CBOE rule 
change is consistent with the requirements of the 
Act and rules thereunder, in view of the CBOE’s 
responsibility to insure that its market makers con- 
tribute to the maintenance of fair and orderly mar- 
kets and provide sufficient benefits to the CBOE 
market to warrant the retention of the substantial 
trading advantages they enjoy.'? 


FOOTNOTE, Continued 


engage in a course of dealings for his own ac- 
count to assist in the maintenance so far as practi- 
cable of a fair and orderly market; (3) provisions 
restricting the dealings of a specialist so far as 
practicable to those reasonably necessary to 
maintain a fair and orderly market; (4) provisions 
stating the responsibilities of a specialist acting as 
a broker in securities in which the specialist is reg- 
istered; and (5) effective and systematic surveil- 
lance procedures for specialist activities. In addi- 
tion, the Commission has direct and plenar 
authority to prescribe rules and regulations with 
respect to both exchange and over-the-counter 
market makers as necessary or appropriate in the 
public interest and for the protection of investors 
to maintain fair and orderly markets, or to remove 
impediments to and perfect the mechanisms of a 
national market system. Sections 11(b) and 
15(c)(5) of the Act. 


18See S. Rep. No. 75, 94th Cong., 1st Sess. at 
22-23 (1975). 


191n addition to their general proprietary floor trad- 
ing privileges (and the time and place advantage 
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More specifically, the elimination of supplemental 
appointments and the imposition of a requirement 
that every market maker accept an appointment in 
one or more groups of option classes in which he 
is required to effect 75 percent of his trades are 
consistent with the Commission’s view that market 
making connotes a regular or continuous course of 
dealings in particular securities and not mere 
engagement in isolated trades.?° 


Similarly, the Commission has in the past ex- 
pressed concern over the use of floor brokers by 
market makers to effect transactions which are 
designated as market maker orders and accorded 
preferential credit treatment. For example, by 
utilizing agents to execute orders, market makers 
are able to engage in isolated transactions without 
being present in the trading crowd to respond to 
the needs of the market. The Commission does 
not believe such conduct is in furtherance of a 
market maker’s responsibility to minimize tempo- 


conferred by those privileges), exchange market 
makers receive preferential credit for their market 
maker transactions. Regulation T, 12 CFR 220.1 
et seq., which governs the extension of credit for 
securities transactions, generally prohibits broker- 
dealers from extending initial margin credit to any- 
one, including other broker-dealers, beyond the 
maximum loan value of the securities in the ac- 
count (currently 50 percent for margin equity secu- 
rities). Section 220.4(g) of Regulation T, however, 
provides that, in a special account designated as a 
“specialist's account,” the maximum loan value 
may be established without regard to the 50 per- 
cent ceiling but rather maybe determined by a 
creditor of the market maker in the creditor's own 
good faith judgment. So long as the market value 
of the securities in the account exceeds the liabili- 
ties in the account—that is, so long as the special- 
ist account liquidates to a positive equity balance 
rather than to a deficit—the market maker is not 
required by Federal Reserve Board regulations to 
make any margin deposit to the account. In sum, 
exchange market makers, all of whom have been 
designated by their various exchanges as special- 
ists, are entitled to so-called “exempt credit” for 
their transactions as market makers. 


20See Securities Exchange Act Release No. 


17568, February 24, 1981. See also Section 
3(a)(38) of the Act. 
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rary disparities between supply and demand for a 
particular security or to insure price continuity.?' 
The CBOE, however, asserted that an absolute 
prohibition on the use of floor brokers by market 
makers would unnecessarily restrict market 
makers, and the availability of their capital, to par- 
ticular locations on the CBOE floor.?? Thus, the re- 
quirement that CBOE market makers effect 75 
percent of their market maker transactions in per- 
son is in part designed to ensure that a substantial 
portion of market makers’ activities as such in- 
volves making markets in person in one or more 
options classes wherein the market maker is avail- 
able to discharge his market making responsibili- 
ties under Rule 8.7.23 At the same time the rule af- 
fords market makers, while they are present on 


21See CBOE Rule 8.7. 


22In stating the purpose of the rule change, the 
CBOE indicated that, while “it is absolutely vital 
for [the CBOE] to continue to permit market 
makers to effect transactions through orders 
placed with floor brokers,” the rule change was 
motivated by a belief that “market makers should, 
to the maximum extent practicable, be on the floor 
of the exchange personally effecting transactions 
in their appointed classes.” In this regard, the 
CBOE represented that it intended to monitor the 
impact of the rule to assure that the rule does not 
adversely affect market making capabilities or 
impose competitive burdens on market makers, 
and that it would, if necessary, modify the percent- 
age requirement. 


23As previously noted, CBOE market makers who 
execute in person 20,000 or more contracts per 
quarter in options classes in which they hold an 
appointment are exempted from this 75 percent 
requirement. The Commission believes that this 
exemption is a reasonable alternative to assure 
that CBOE market makers in fact make substantial 
market making contributions in person in those op- 
tions classes in which they hold appointments and 
therefore adequately discharge their responsibili- 
ties to the marketplace, particularly when viewed 
in conjunction with the requirement that market 
makers effect 75 percent of their total trading ac- 
tivity in options classes in which they hold appoint- 
ments. 
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the CBOE floor, the flexibility to use floor brokers 
to a limited degree, for example to hedge posi- 
tions such market makers previously established 
in other options classes in which they hold ap- 
pointments traded in other parts of the CBOE 
floor. 


For these reasons, the Commission found that the 
rule change is consistent with the requirements of 
the Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular the requirements of Section 6 and the 
rules and regulations thereunder. The petitioner 
has presented no evidence to the Commission 
which indicates that such a finding was incorrect 
or inappropriate in light of the requirements of the 
Act. Accordingly, the Commission finds no basis to 
conclude that Clement has shown a likelihood of 
prevailing on the merits. 


Likelihood of Irreparable Injury to Petitioner in Ab- 
sence of Stay 


Petitioner maintains that because he is engaged 
primarily as a floor broker for public customers on 
the CBT, he will be unable to take on the obliga- 
tions of a CBOE market maker under the subject 
rule change, thereby eliminating the value of either 
his CBT membership or his CBOE membership. 
More specifically, Petitioner asserts that he could 
not be expected to devote full-time to performing 
as a market maker on the CBOE. 


The Commission recognizes that the responsibili- 
ties a CBOE market maker assumes in his ap- 
pointed options classes under the amended rule 
are greater than those which existed previously 
with respect to supplemental appointments. How- 
ever, the elimination of supplemental appoint- 
ments and the requirement that a market maker 
accept an appointment in at least one group of op- 
tions would not appear to preclude Petitioner from 
trading on the CBOE floor on a part-time basis. In 
this regard, the CBOE has stated that the market 
maker obligations prescribed by its rules apply 
only when the market maker is present on the 
CBOE floor.24 Thus, it does not appear that Peti- 


24Letter dated April 30, 1981 from Arne R. Rode, 
General Counsel, Chicago Board Options Ex- 
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tioner will suffer any harm as a result of this as- 
pect of the rule change. 


Petitioner also asserts that he cannot, consistent 
with the effective use of both his CBOE and CBT 
memberships, comply with the requirement that 
CBOE market makers effect 75 percent of their 
market maker transactions in person, and not 
through a floor broker. Again, the 75 percent re- 
quirement applies only to transactions a market 
maker initiates while on the floor of the CBOE. 
Pursuant to CBOE Rule 8.1, transactions initiated 
by CBOE market makers from off the floor of the 
exchange are not considered market maker trans- 
actions and therefore do not enter into the 75 per- 
cent calculation. Thus, this provision only requires 
that while Petitioner is on the CBOE floor, acting 
as a market maker, a substantial percentage of his 
trading activity must result from his personal pres- 
ence in a trading crowd. While this provision may 
require Petitioner to alter the manner in his cur- 
rently trades on the CBOE floor, Petitioner has not 
shown that this requirement precludes him from 
continuing to act as a market maker while continu- 
ing to function as a floor broker on the CBT.?5 


In view of the above, the Commission finds that 
Petitioner has not shown that he will suffer irrepa- 
rable injury if a stay is not granted.?° 


Likelihood of Substantial Harm to Interested Per- 
sons or Public Interest if Stay is Granted 


Petitioner, in his submission, states that granting 
the stay ‘‘would merely return the rules of the 





FOOTNOTE, Continued 


change to George A. Fitzsimmons, Secretary, Se- 
curities and Exchange Commission. Re: Order Ap- 
proving SR-CBOE-80-16, Securities Exchange 
Act Release No. 17535 (February 12, 1981). 


25Moreover, in addition to acting as a market 
maker, Petitioner is permitted under CBOE rules 
to act as a floor broker or to transmit orders to the 
CBOE floor on behalf of customers. 


26In Virginia Petroleum Jobbers Association v. 
Federal Power Commission, 259 F.2d 921 (C.A. 
D.C., 1958), the court said at page 925: 


Volume 22, No. 15, June 9, 1981 


CBOE to those in effect prior to the adoption of the 
proposed rule change without injury or cost to any- 
one.” The Commission believes, however, that a 
stay would interfere unnecessarily with the 
CBOE’s attempts to revise its regulatory frame- 
work governing market maker trading consistent 
with concerns previously raised by the Commis- 
sion and in a manner the Commission has found 
would be consistent with the requirements of the 
Act.” In this regard, the CBOE has stated that it 
has devoted substantial resources towards imple- 
menting the new system for market maker ap- 
pointments and performance evaluations and has 
already made extensive changes to its systems to 
provide for capturing and processing of informa- 
tion respecting market maker trading activity which 
were necessary to implement the rule change.2® 
Since public investors are the ultimate beneficia- 
ries of the intended enhancements to the overall 
quality and depth of the CBOE market, a stay also 
may have an adverse impact on the public inter- 
est. 


Conclusion 


The Commission finds that Petitioner has not 
shown a likelihood of prevailing on the merits or 
that he or others similarly situated will suffer irrep- 


“The key word in this consideration is ir- 
reparable. Mere injuries, however sub- 
stantial, in terms of money, time and en- 
ergy expended in the absence of a stay 
are not enough.” (emphasis in original) 


27The Commission has considered the suggestion 
of Petitioner that the Commission stay its order 
only with respect to dual CBT-CBOE members. 
The Commission believes, however, that it is inap- 
propriate to grant a stay with respect to a self- 
regulatory organization rule which would have the 
effect of subjecting one class of persons to the op- 
eration of that rule while relieving another class of 
persons of their obligations under that rule. 


28Letter dated April 30, 1981 from Arne R. Rode, 
General Counsel, Chicago Board Options Ex- 
change to George A. Fitzsimmons, Secretary, Se- 
curities and Exchange Commission. Re: Order Ap- 
proving SR-CBOE-80-16, Securities Exchange 
Act Release No. 17535 (February 12, 1981). 
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arable injury if a stay is not granted. Moreover, it 
appears to the Commission that the CBOE and 
other CBOE market makers may be harmed if a 
stay is granted and the market maker rules of the 
CBOE are changed to those in effect prior to the 
Commission’s approval order. Finally, grant of a 
stay in this case may have an adverse effect on 
the public interest. Accordingly, the Commission 
does not believe that in this instance justice re- 
quires a stay, either in whole or in part, of its Feb- 
ruary order. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 25(c)(2) of the Act, that the application of 
Charles B. Clement, filed on April 14, 1981, for a 
stay of the Commission's order of February 12, 
1981, approving the rule change of the Chicago 
Board Options Exchange, Incorporated be, and 
hereby is, denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17816/May 22, 1981 


A notice has been issued giving interested per- 
sons until June 15, 1981 to comment on the appli- 
cations of the Cincinnati Stock Exchange for un- 
listed trading privileges in the common stock ($1 
par value) of ALLIED CORPORATION and the 
common stock ($2 par value) of SIGNAL COM- 
PANIES, INC. which are listed and registered on 
one or more other national securities exchanges 
and are reported in the consolidated transaction 
reporting system. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17817/May 22, 1981 


A notice has been issued giving interested per- 
sons until June 15, 1981 to comment on the appli- 
cation of the Philadelphia Stock Exchange, Inc. 
for unlisted trading privileges in the common stock 
($.05 par value) of NATIONAL MEDICAL ENTER- 
PRISES, INC. which is listed and registered on 
one or more other national securities exchanges 
and is reported in the consolidated transaction re- 
porting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17818/May 27, 1981 


In the Matter of 


PACIFIC STOCK EXCHANGE, INCORPORATED 
618 South Spring Street 
Los Angeles, California 90014 


(SR-PSE-81-5) 


NOTICE OF FILING OF AMENDMENT TO PRO- 
POSED RULE CHANGE AND ORDER APPROV- 
ING PROPOSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(11) (the 
“Act’’), notice is hereby given that on May 4, 1981, 
the Pacific Stock Exchange, Incorporated (“PSE”) 
filed with the Commission copies of an amend- 
ment to a proposed rule change under Rule 19b-4 
which would initiate a one-year pilot program with 
respect to the appointment and evaluation of spe- 
cialists and the creation of new specialists’ posts.' 
In general, the pilot program has been amended to 


'Notice of the proposed rule change was given by 
publication of a Commission release (Securities 
Exchange Act Release No. 17647, March 20, 
1981) and by publication in the Federal Register 
(46 FR 19372, March 30, 1981). 
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address certain potential anti-competitive conse- 
quences of the evaluation process and to enhance 
the procedural safeguards which would be af- 
forded in proceedings to deny registration to an 
application specialist and to reallocate securities 
from a registered specialist. 


Pursuant to the amendments, all non-specialist 
floor members will be invited to complete an eval- 
uation questionnaire for each registered specialist 
which participating floor members have the ability 
to evaluate. The Equity Listing and Allocation 
Committee (‘‘Committee’’) will meet with all 
participating members and provide written instruc- 
tions on the purpose and proper procedure for 
completing the evaluation questionnaires. PSE 
staff will tabulate each completed questionnaire in 
order to obtain two quantitative measures for each 
registered and applicant specialist: (1) a total eval- 
uation score based upon the answers to all ques- 
tions on the questionnaires, and (2) a question-by- 
question evaluation score. Along with these 
scores, the Committee will receive a compilation 
of all comments received with respect to specific 
securities in which an evaluator has indicated that 
a specialist's performance is substandard. 


The amendments also provide additional proce- 
dural safeguards with respect to the qualification 
of applicant specialists and the evaluation of regis- 
tered specialists. The pilot has been amended to 
require that the Committee provide the applicant 
or registered specialist with: (1) notice of and the 
basis for any negative recommendation which will 
be made to the Board of Governors; (2) an oppor- 
tunity to respond to any negative determination 
made by the Committee prior to any recommenda- 
tion made to the Board; (3) the right to appeal any 
adverse determination to the Board; and (4) the 
right to submit a written statement to the Board at 
the same time the Committee’s recommendation 
is being considered or to appear before the Board 
and make an oral statement addressing such de- 
termination or recommendation. 


Furthermore, the PSE has agreed to undertake 
the following during the pilot program: (1) to con- 
sider the possibility of expanding the use made of 
specialists’ performance evaluations by authoriz- 
ing the Committee to cancel a specialist's registra- 
tion in selected stocks, both local and dually listed, 
where his performance has been found to be sub- 
standard; (2) to continue to study existing methods 
and to consider new methods of evaluating spe- 
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cialist performance and of enhancing due process 
rights; and (3) to inform the Commission if the 
PSE decides to terminate its pilot program before 
the end of one year from the date of commence- 
ment of the pilot and to provide a report of the rea- 
sons for the decision and the results of its under- 
takings. 


Interested persons are invited to submit written 
data, views and arguments concerning the sub- 
mission within 21 days from the date of this publi- 
cation. Persons desiring to make written com- 
ments should file six copies thereof with the 
Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, DC 20549. Reference should be 
made to File No. SR-PSE-81-5. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission's Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


The Commission finds that the proposed rule 
change, as amended, is consistent with the re- 
quirements of the Act and the rules and regula- 
tions thereunder applicable to national securities 
exchanges and in particular, the requirements of 
Section 6 and the rules and regulations thereun- 
der. 


? 


The Commission finds good cause for approving 
the proposed rule change, as amended, prior to 
the thirtieth day after the date of publication of no- 
tice of filing of the amendment thereof. The pro- 
posed rule change was filed initially with the Com- 
mission on March 13, 1981, and was noticed for 
public comment for the statutory time period. The 
Commission believes that it is appropriate to ap- 
prove the proposed rule change on an accelerated 
basis since no comments were received with re- 
spect to the initial filing and the amendments no- 
ticed herein merely clarify and make more specific 
the provisions of the proposed rule change. 
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IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the proposed rule 
change referenced above be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17819/May 27, 1981 


In the Matter of 


BOSTON STOCK EXCHANGE, INC. 
One Boston Place 
Boston, Massachusetts 02108 


(SR-BSE-81-4) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On April 16, 1981, the Boston Stock Exchange, 
Inc. filed with the Commission, pursuant to Section 
19(b)(1) of the Securities Exchange Act of 1934, 
15 U.S.C. 78(s)(b)(1) (‘Act’) and Rule 19b-4 
thereunder, copies of a proposed rule change to 
amend Chapter II, Section 16 of its Rules relating 
to short selling by broker-dealers to permit a 
broker-dealer, under certain specified circum- 
stances, to effect short sales of a security at a 
price equal to the price associated with that 
broker-dealer’s most recent communicated offer 
for that security. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by issuance of a Commission 
Release (Securities Exchange Act Release No. 
17737, April 20, 1981) and by publication in the 
Federal Register (46 FR 23361, April 24, 1981). 
No comments were received with respect to the 
proposed rule filing. 
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The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17820/May 28, 1981 


Admin. Proc. File No. 3-5913 
In the Matter of the Application of 


M. J. COEN 
121 West 48th Street 
Kansas City, Missouri 


For Review of the Denial of a Member’s Continu- 
ance Application by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIA- 
TION—REVIEW OF DENIAL OF MEM- 
BERSHIP CONTINUANCE APPLICA- 
TION 


Where registered securities association 
denied member's application to employ 
salesman on basis of bar previously 
imposed on salesman by Commission, 
and also took into account other prior 
misconduct by salesman and deficien- 
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cies in proposed supervision that he 
would receive, held, association’s ac- 
tion affirmed, and proceedings dis- 
missed. 


APPEARANCES: 


Fred A. Little and Thomas H. McCormick, of 
Shaw, Pittman, Potts & Trowbridge, for M. J. 
Coen. 


Andrew McR. Barnes and Thomas A. Wiltrakis, 
for the National Association of Securities Dealers, 
Inc. 


M. J. Coen appeals from the denial by the National 
Association of Securities Dealers, Inc. (“NASD”) 
of a broker-dealer firm’s request to remain an 
NASD member with Coen as a supervised em- 
ployee.’ The request was necessary because this 
Commission had previously barred Coen from as- 
sociation with any broker or dealer.* Our conclu- 
sions are based on an independent review of the 
record.2 


The bar imposed by this Commission was based 
on findings that Coen had violated reporting, reg- 
istration, and antifraud provisions of the securities 
acts, and had been permanently enjoined from vi- 





'See Article |, Section 13 of the NASD’s By-Laws. 
NASD Manual § 1113, p. 1067. See also Sections 
19(d)(1), 19(d)(2) and 19(f) of the Securities Ex- 
change Act. 


2Section 15A(g)(2) of the Exchange Act gives the 
NASD authority to bar any person who is subject 
to a “statutory disqualification” from becoming as- 
sociated with any of its members. As defined in 
Section 3(a)(39) of the Act, a person who has 
been barred by this Commission from association 
with any broker or dealer. 
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olations of those acts.? Those findings may be 
summarized as follows. 


A. Coen was a long-time associate of C. Arnholt 
Smith, a San Diego banker and businessman. 
Smith was the founder, chairman and controlling 
shareholder of a number of corporations, most 
notably Westgate-California Corporation and the 
United States National Bank of San Diego 
(“USNB”). Beginning in 1962, Smith and certain of 
Westgate’s officers embarked on a scheme arbi- 
trarily to inflate the earnings of Westgate and 
USNB. Pursuant to that scheme, they caused 
Westgate to sell assets at inflated prices to 
companies, ostensibly independent but actually 
dominated and controlled by Smith, whose pur- 
chases were financed directly or indirectly by 
USNB. 


In order to conceal the true nature of these trans- 
actions from the accountants who prepared 
Westgate’s Form 10K reports,4 Smith and his as- 
sociates generally arranged for the transactions to 
be effected with companies nominally controlled 
by Coen.® In preparing 10K reports for the years 
1970 and 1971, Westgate’s accountants re- 
quested Coen to verify the details of the transac- 
tions. Even though he knew that USNB or other 
Smith-controlled corporations had financed the 
purchases, Coen reported to the accountants that 
there had been no financing in connection with 
these transactions; that the purchasers were inde- 





3Coen did not appeal from the decision of an 
administrative law judge which, in accordance with 
Rule 17(f) of our Rules of Practice, became the 
final decision of this Commission. M. J. Coen, Se- 
curities Exchange Act Release No. 12608 (July 8, 
1976), 9 SEC Docket 1053. 


4Westgate’s common stock was publicly held and 
registered with this Commission pursuant to Sec- 
tion 12(g) of the Securities Exchange Act. The 
company was required to file form 10K reports 
with this Commission pursuant to Section 13(a) of 
the Act and Rule 13a—1 thereunder. 


5The transactions often took the form of mere 
bookkeeping entries. 
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pendent of Westgate; and, despite his ignorance 
of the actual details of the transactions, that the 
transactions were based on arm’s-length negotia- 
tions. On the basis of this information, the ac- 
countants treated the transactions as cash sales, 
which had the effect of increasing Westgate’s 
assets and earnings for the two years in question 
by more than $2,600,000.° By giving the account- 
ants written statements that were false and mis- 
leading, Coen willfully aided and abetted West- 
gate’s violations of Section 13(a) of the Securities 
Exchange Act and Rule 13a-—1 thereunder in con- 
nection with the Form 10K reports filed by 
Westgate for 1970 and 1971.’ 


B. During 1970 and 1971, in order to obtain 
needed funds for First Greystone Associates, an 
investment company of which he was general 
partner, Coen arranged with Smith to exchange 
about 270,000 shares of a non-marketable stock 
owned by Greystone for an equivalent amount of 
Westgate stock, owned by another company which 
Smith controlled. Greystone then sold the stock to 
Midland Securities Corporation, a registered 
broker-dealer owned and operated by Coen, and 
Midland sold the stock to First California Corpora- 
tion (“FCC’), another registered broker-dealer 
over which Coen had recently acquired control 
with the help of financing from Smith’s bank. From 
about January to September 1971, FCC and Coen 
unlawfully sold approximately 230,000 shares of 
the unregistered Westgate stock to FCC’s custom- 
ers. Accordingly, Coen willfully violated Sections 
5(a) and 5(c) of the Securities Act. 


C. In April and May, 1973, Coen sold $4,200,000 
worth of USNB securities to FCC’s customers. At 
the time he made those sales, Coen did not dis- 
close to purchasers the knowledge he had ac- 
quired concerning Smith’s ongoing scheme to in- 
flate USNB’s earnings, which included making 


The 10K reports, the accountants stated that the 
financial information pertaining to the sales in 
question was, in material respects, based upon 
the accuracy of Coen’s written statements to them. 


7Westgate was subsequently reorganized under 
the Bankruptcy Act, and its shares became almost 
worthless. 
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loans of questionable value totaling millions of dol- 
lars, and the fact that Smith was the seller of the 
USNB securities. By failing to disclose these ma- 
terial facts to customers, Coen willfully violated the 
antifraud provisions of Section 17(a) of the Securi- 
ties Act, Section 10(b) of the Exchange Act and 
Rule 10b-—5 thereunder. 


D. On August 28, 1973, Coen consented to the 
entry of an injunction permanently enjoining him 
from violating the securities acts in connection 
with the offer, purchase or sale of any security.® 


Our administrative decision concluded that it was 
in the public interest to bar Coen from association 
with any broker or dealer. It stated in relevant part 
as follows: 


“The picture that emerges ... is of a 
man who, for his own gain, cupidity and 
profit, would carelessly sign his name to 
any paper put before him, seek by sub- 
tle means to avoid complying with the 
securities laws, ... and, at the very 
least, deliberately disregard the use of 
ordinary care and business discretion 
.... Coen has not exhibited those qual- 
ities of conduct, judgment and trust to 
be expected of one who ... would be 
dealing with the securities and finances 
of investing public ... His testimony [in 
certain respects] changed from one 
time to another .... In other aspects, 
his testimony was evasive, obfuscatory, 
and misleading throughout .... Coen’s 
actions have been that of a man who in 
his dealings and relationships with 
others, will act first in his own self- 
interest over all other interests ... He 
will not hesitate to rely upon form and 
appearance of legality rather than sub- 
stance, when convenient to do so.” 





8See Litigation Release No. 6045 (September 4, 
1973), 2 SEC Docket 411. This action involved 
charges of misconduct substantially similar to 
those in our administrative proceedings. See also 
Litigation Release No. 5941 (June 21, 1973), 2 
SEC Docket 29, and Litigation Release No. 5976 
(July 17, 1973), 2 SEC Docket 168. 
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In deciding to deny its member's application to 
employ Coen, the NASD considered the circum- 
stances which gave rise to Coen’s bar, his previ- 
ous disciplinary history, his activities since the bar 
was imposed, and the supervision which he would 
receive from the member. It found that, in light of 
the nature and extent of Coen’s misconduct, the 
supervision that would be accorded him was inad- 
equate to protect the public interest. 


In urging us to reverse the NASD, Coen contends 
that the Association gave inadequate considera- 
tion to the proposed restrictions on his activities at 
the member firm, which he characterizes as ‘‘se- 
vere.” He complains that, instead of concentrating 
on those restrictions, the NASD inappropriately 
focused on his past misconduct. Citing his age 
and ill health? Coen asserts that, because the 
NASD’s decision will effectively preclude him from 
ever re-engaging in his lifelong vocation, the As- 
sociation bears the burden of justifying his contin- 
ued exclusion from the securities business. 


Coen’s arguments stem in large measure from a 
misconception concerning the nature of the 
NASD’s proceedings. He views the NASD’s deci- 
sion as imposing a further penalty on him for con- 
duct for which he has already been sanctioned. 
However, the NASD is not imposing an additional 
penalty. Rather it is being asked to grant relief 
from a bar previously imposed, a bar predicated 
on a finding that “the likelihood of future miscon- 
duct by Coen is sufficient to call for his exclusion 
from the securities business.” '° 


The NASD’s By-Laws prohibit the continued mem- 
bership of an NASD member firm which employs a 





®Coen is 64 years old and has had several heart 
attacks. 


10A footnote in the decision barring Coen states 
that a barred person is not precluded from apply- 
ing for readmission to the securities business 
upon an appropriate showing. However, contrary 
to Coen’s interpretation, the footnote does not 
imply that Coen has a right to such readmission. 
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barred individual such as Coen.'' Thus any mem- 
ber wishing to employ such a person must seek 
the NASD’s permission.'? If such a request is 
made, the member and the barred individual are 
given an opportunity to be heard, and must “dem- 
onstrate why the application should be granted.” '% 


Thus the burden of justification rested on Coen, 
not the NASD. It was incumbent on him and his 
prospective employer to show that, despite the se- 
rious misconduct upon which Coen’s disqualifica- 
tion was based and any other misconduct on his 
part, his readmission would be appropriate. And it 
was up to Coen and the member firm to show that 
the supervision proposed for his activities would 
be adequate to assure his future compliance with 
applicable requirements. It is clear that the more 
egregious and pervasive a barred individual's prior 
misconduct, the greater the burden he must bear 
to justify his return to the securities business, and 
the more stringent the proposed supervision that 
must be exercised over his future activities. For 
these reasons, the NASD properly made a search- 
ing examination of Coen’s prior history.'4 


That examination disclosed that, in addition to the 
proceedings which led to the imposition of the bar, 
three prior disciplinary actions had been taken 
against Coen by the NASD. As long ago as 1953, 
in revoking Coen’s registration as a registered rep- 
resentative for, among other things, the improper 
payment of compensation by means of a subter- 
fuge, the NASD stated: 


“We think that it is essential for the pro- 
tection of investors that there be some 





11 Article 1, Section 2(a). NASD Manual § 1102, p. 
1045. 


12NASD By-Laws, Article |, Section 13. NASD 
Manual § 1113, p. 1067. 


13NASD Manual § 1113(c), p. 1067. Coen, his 
counsel, and the applicant firm were informed of 
this burden at the hearing on the present applica- 
tion. 


14See N. Sims Organ, 40 S.E.C. 1129, 1132 
(1962). 
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assurance that Mr. Coen is to be prop- 
erly supervised and have a different ap- 
proach to this business than we now 
feel that he has.” 


In 1971, the NASD found that Coen failed to exer- 
cise proper supervision with respect to his firm's 
distribution of a “hot issue’’ which involved viola- 
tions of the Association’s interpretation with re- 
spect to free-riding and withholding. And, in 1974, 
the NASD found that Coen had engaged in delib- 
erate deception with respect to his firm’s purported 
completion of the distribution of a new issue for 
which it was the principal underwriter. Coen osten- 
sibly sold 10,000 shares of that issue to a custom- 
er. However, the customer only acquired the 
shares aS an accommodation to Coen, under an 
arrangement whereby Coen agreed to repurchase 
the stock at a later date. 


The NASD further noted that, in 1975, a court 
found that Coen had violated Oregon and federal 
antifraud provisions in connection with FCC’s sale 
of Westgate and other securities.‘5 Moreover, in 
1979, the Commodity Futures Trading Commis- 
sion (“CFTC”) denied Coen’s application to be- 
come registered as an associated person of a fu- 
tures commission merchant.'® The denial was 
based in part on Coen’s failure to disclose that, in 
1974, the NASD had suspended him from associ- 
ation with any NASD member. The decision stat- 
ed: 


“Coen’s willful refusal to disclose mate- 
rial information casts great doubt upon 
his ability to fulfill his fiduciary duties to 
the public.” 


IV. 
In light of Coen’s history of prior misconduct, the 
NASD was particularly concerned by what it cor- 


rectly perceived as an inadequate sensitivity on 
the part of the applicant member to the need for 





'SlLewelling v. First California Company, et al., 
Civil No. 74-277 (D. Oregon), aff'd, 564 F.2d 
1277 (C.A. 9, 1977). 


16CFTC Docket No. 78-37. 
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extremely close supervision of Coen’s future activ- 
ities as a securities salesman. The Association 
noted that the application called for Coen to con- 
tinue working out of his own office, located in a 
building other than the member's, with a telephone 
connection between them. When questioned 
about the adequacy of this arrangement, the firm’s 
president indicated his willingness to have Coen 
relocated if the NASD deemed it necessary. How- 
ever, he testified: 


“[Coen’s office is half a block from us 
down the street. ... | don’t think from a 
standpoint of compliance or anything that 
there would be any need for him to be in 
our particular office. ... | don’t think it 
would serve any useful purpose. .. .” 


The NASD was of the view that the president’s 
willingness to accept such an arrangement indica- 
ted that his twenty-five year friendship with Coen 
had adversely affected his good judgment. It justi- 
fiably concluded that, even if Coen were to oper- 
ate from the member firm’s premises, the presi- 
dent did not contemplate ‘the type of supervision 
over Mr. Coen’s activities that ... is necessary 
considering his past problems.” 


In addition, the procedures proposed by the appli- 
cant member for monitoring Coen’s activities, such 
as reviewing his correspondence, approving all 
new account applications and reviewing customer 
transactions, involve little more than is already re- 
quired by NASD rules.'”? Moreover, the fact that 
Coen will not be permitted to handle commodities 
transactions stems not from the member's policy 
but from the CFTC’s denial of Coen’s application. 
The absence of any special supervisory meas- 
ures, together with the questionable sensitivity of 
the applicant firm’s president, amply justify the 
NASD’s conclusion that the proposed supervision 
over Coen’s activities would not be adequate to 
protect public investors. 





'7Although Coen cites the fact that he will not 
handle any discretionary accounts, we note that 
the member firm has no such accounts. 
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V. 


The standards which govern our review of Coen’s 
appeal are contained in Section 19(f) of the Ex- 
change Act, as amended in 1975. If we find that 
“the specific grounds” on which the NASD based 
its action ‘exist in fact,” that the NASD’s prohibi- 
tion of Coen’s association is in accordance with its 
rules, and that “such rules are, and were applied 
in a manner, consistent with the purposes of [the 
Act],” we must dismiss Coen’s appeal unless we 
find that the NASD’s action imposes a “burden on 
competition not necessary or appropriate in fur- 
therance of the purposes of [the Act)].” 


Coen has made no showing that would justify our 
reversal of the NASD. In cases of this sort, which 
are based on a prior statutory disqualification, 
Congress has granted the Association bread dis- 
cretion. Coen’s history of serious misconduct, ex- 
tending over a period of many years, and the 
questionable supervision that would be accorded 
his activities by the applicant member, clearly jus- 
tify the NASD’s refusal to permit his re-entry into 
the securities business at this time.'® We shall ac- 
cordingly dismiss Coen’s appeal.'9 


An appropriate order will issue. 





18Coen argues that various additional factors were 
improperly considered by the NASD in reaching its 
determination. Even if that were true, it would not 
alter our conclusion. As required by Section 19(f), 
the “specific grounds” on which the NASD’s action 
was based, i.e., the bar imposed by this Commis- 
sion, “exist in fact,’ and we find that the NASD’s 
action was in accord with the other standards set 
forth in that Section, and imposed no undue bur- 
den on competition. 


19We have carefully considered all of Coen’s argu- 
ments. His contentions are rejected or sustained 
to the extent that they are inconsistent or in accord 
with the views expressed in this opinion. 
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By the Commission (Chairman SHAD and Com- 
missioners LOOMIS, EVANS, FRIEDMAN and 
THOMAS). 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17820/May 28, 1981 


Admin. Proc. File No. 3-5913 

In the Matter of the Application of 
M. J. COEN 

121 West 48th Street 


Kansas City, Missouri 


For Review of the Denial of a Member’s Continu- 
ance Application by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER DISMISSING REVIEW PROCEEDINGS 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that these proceedings be, and they 
hereby are, dismissed . 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17821/May 28, 1981 


NOTICE OF FILING OF AMENDMENT TO PRO- 
POSED RULE CHANGE BY CHICAGO BOARD 
OPTIONS EXCHANGE INCORPORATED 


File No. SR-CBOE-80-25 


The Chicago Board Options Exchange Incorpora- 
ted (‘CBOE’) submitted on May 11, 1981 an 
amendment to a previously filed proposed rule 
change which provided that, in a specified circum- 
stances, an options order transmitted by a 
marketmaker from off the floor of the exchange 
which either results in a closing transaction or 
which provides a bona fide hedge of an open op- 
tions position in the marketmaker’s account is 
deemed to be initiated on the floor of the ex- 
change and shall count as a marketmaker transac- 
tion.! The amendment clarifies that marketmakers 
would be able to use off floor orders to hedge only 
those option positions acquired in transactions ini- 
tiated on the floor of the exchange and is intended 
to provide a more objective definition of a bona 
fide hedge. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
June 1, 1981. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-CBOE- 
80-25. 





‘Notice of the proposed rule change was given by 
publication of a Commission release, Securities 
Exchange Act Release No. 17232 (October 21, 
1980) and by publication in the Federal Register 
45 FR 71455 (October 28, 1980). 
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Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be availa- 
ble at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17822/May 28, 1981 


A notice has been issued giving interested per- 
sons until June 18, 1981 to comment on the appli- 
cations of the Midwest Stock Exchange, Incorpo- 
rated for unlisted trading privileges in six issues 
which are listed and registered on one or more 
other national securities exchanges and are re- 
ported in the consolidated transaction reporting 
system. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17823/May 28, 1981 


In the Matter of Application of the 


MIDWEST STOCK EXCHANGE, 
INCORPORATED 


For Unlisted Trading Privileges 
SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (“MSE”) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (‘‘Act’’) and Rule 12f-1 [17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
leges in the following security which is registered 
on another national securities exchange: 


Gulf Canada Limited 
Common Stock, No Par Value (File 
No. 7-5914)' 


The Commission finds that approval of the MSE’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the MSE is subject to the provisions of para- 
graph (b) of that section, and to the Commission’s 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3-1]. The availability of last sale infor- 
mation for the subject security should contribute to 





' Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 26211 (May 
11, 1981). The Commission has received no com- 
ments with respect to this application. 
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pricing efficiency and to ensuring that transactions 
on the MSE are executed at prices which are rea- 
sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the MSE application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Midwest 
Stock Exchange in the above named security is 
hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17824/May 28, 1981 


In the Matter of Application of the 


MIDWEST STOCK EXCHANGE, 
INCORPORATED 


For Unlisted Trading Privileges 
SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (“MSE”) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (‘‘Act’’) and Rule 12f-1 [17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
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leges in the following security which is listed on 
another national securities exchange: 


Houston Oil Trust 
Units of Beneficial Interest (File No. 
7-5913)! 


The Commission finds that approval of the MSE’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the MSE is subject to the provisions of para- 
graph (b) of that section, and to the Commission’s 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3-1]. The availability of last sale infor- 
mation for the subject security should contribute to 
pricing efficiency and to ensuring that transactions 
on the MSE are executed at prices which are rea- 
sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the MSE application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Midwest 
Stock Exchange in the above named security is 
hereby approved. 





‘Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 26210 (May 
11, 1981). The Commission has received no com- 
ments with respect to this application. 
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For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17825/May 28, 1981 


In the Matter of Applications of the 
CINCINNATI STOCK EXCHANGE 

For Unlisted Trading Privileges 
SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Cincinnati Stock Exchange (‘CSE’) has filed 
applications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-7 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


NLT Corporation (Tennessee) 
Common Stock, $5 Par Value (File 
No. 7-5909) 


Teco Energy Inc. 
Common Stock, $1 Par Value (File 
No. 7-5910) 


Freeport-McMoRan, Inc. 
Common Stock, $5 Par Value (File 
No. 7-5911) 








' Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 26210 (May 
11, 1981). The Commission has received no com- 
ments with respect to these applications. 
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Royal Dutch Petroleum Company 
10 Guilders Par Value—Ordinary 
(File No. 7-5912) 


The Commission finds that approval of the CSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the CSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the CSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 


nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the CSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Cincinnati 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17826/May 28, 1981 


In the Matter of Application of the 

PACIFIC STOCK EXCHANGE, INCORPORATED 
For Unlisted Trading Privileges 

SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Pacific Stock Exchange (“PSE”) has filed an 
application with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (‘Act’) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another na- 
tional securities exchange: 


Houston Oil Trust 
Units of Beneficial Interest (File No. 
7-5908)' 


The Commission finds that approval of the PSE’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the PSE is subject to the provisions of para- 
graph (b) of that section, and to the Commission’s 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3-1]. The availability of last sale infor- 
mation for the subject security should contribute to 
pricing efficiency and to ensuring that transactions 
on the PSE are executed at prices which are rea- 





1 Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 26211 (May 
11, 1981). The Commission has received no com- 
ments with respect to this application. 
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sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the PSE application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Pacific Stock 
Exchange in the above named security is hereby 
approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17827/May 28, 1981 


An order has been issued granting the application 
of the New York Stock Exchange, Inc. to strike 
the common stock ($1 par value) of GATEWAY IN- 
DUSTRIES, INC. from listing and registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17828/May 28, 1981 


An order has been issued granting the application 
of the New York Stock Exchange, Inc. to strike 
the Class B Common Stock (Accumulating Con- 
vertible—$1 par value) of WINN-DIXIE STORES, 
INC. from listing and registration thereon. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17829/May 28, 1981 


An order has been issued granting the application 
of the Pacific Stock Exchange, Incorporated to 
strike the 3% and 7% subordinated debentures 
(due 6/30/93) and the Series B Warrants (expiring 
3/31/83) of SOUTHMARK PROPERTIES from list- 
ing and registration thereon. 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22061/May 22, 1981 


In the Matter of 


WEST TEXAS UTILITIES COMPANY 
301 Cypress 
Abilene, Texas 79604 


(70-6605) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF FIRST MORTGAGE BONDS AT COMPETI- 
TIVE BIDDING 


West Texas Utilities Company (‘‘West Texas’), an 
electric utility subsidiary of Central and South 
West Corporation, Inc., a registered holding com- 
pany, has filed a declaration with this Commission 
pursuant to Sections 6(a) and 7 of the Public Utili- 
ty Holding Company Act of 1935 (‘‘Act’”’) and Rule 
50 thereunder. 


West Texas proposes to issue and Sell up to 
$25,000,000 principal amount of its first mortgage 
bonds. The terms will be determined by competi- 
tive bidding. The bonds will be issued under West 
Texas’ Mortgage dated August 1, 1943, as 
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amended and as to be further amended. The pro- 
ceeds will be used to repay short-term borrowings 
incurred or expected to be incurred to finance con- 
struction expenditures. 


The declaration and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by June 19, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the declarant at the address specified 
above. Proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date, the declaration, as filed or as it 
may be amended, may be permitted to become ef- 
fective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22062/May 22, 1981 


In the Matter of 


AMERICAN ELECTRIC POWER SERVICE 
CORPORATION 

AMERICAN ELECTRIC POWER COMPANY, INC. 

2 Broadway 

New York, New York 10004 


(70-6603) 


NOTICE OF PROPOSED ISSUANCE OF NOTE 
TO BANK BY SERVICE CORPORATION AND 
GUARANTY BY HOLDING COMPANY 
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American Electric Power Company, Inc. (“Ameri- 
can’), a registered holding company, and its sub- 
sidiary service company, American Electric Power 
Service Corporation (‘Service Corporation’), have 
filed a declaration with this Commission pursuant 
to Sections 6(a), 7, and 12(b) of the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) and Rule 45 
promulgated thereunder. 


Pursuant to a building loan agreement between 
Service Corporation and Irving Trust Company, 
Service Corporation proposes to issue a building 
loan note maturing December 31, 1987, to evi- 
dence advances of up to $100,000,000 from Irving 
Trust Company. The principal amount of the ad- 
vances will bear interest at Irving Trust Company’s 
published prime rate. American proposes to guar- 
antee repayment of such loan and interest thereon 
and performance of certain other obligations of 
Service Corporation in connection with such loan. 
The proceeds will be used by Service Corporation 
to acquire land and construct a 31-story office 
building in Columbus, Ohio, to serve as a new 
headquarters for American and Service Corpora- 
tion. It is anticipated that the loan will be repaid 
with the proceeds of a sale-leaseback transaction. 


The fees and expenses related to the proposed 
transactions are estimated not to exceed $60,000. 
It is stated that no state or federal commission, 
other than this Commission, has jurisdiction over 
the proposed transactions. 


The declaration and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by June 19, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the declarants at the address specified 
above. Proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date, the declaration, as filed or as it 
may be amended, may be permitted to become ef- 
fective. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22063/May 22, 1981 


In the Matter of 


CONNECTICUT YANKEE ATOMIC POWER 
COMPANY 

F:0; Box 270 

Hartford, Connecticut 06101 


(70-6598) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF NOTES TO BANKS 


Connecticut Yankee Atomic Power Company 
(“Yankee”), a subsidiary of Northeast Utilities and 
the New England Electric System, registered hold- 
ing companies, has filed an application- 
declaration and an amendment thereto with this 
Commission pursuant to Sections 6(a) and 7 of 
the Public Utility Holding Company Act of 1935 
(“Act’’) and Rule 50(a)(2) thereunder. 


Yankee proposes to issue and sell notes to banks 
irom time to time through June 30, 1982. The ag- 
gregate principal amount of notes outstanding at 
any one time would not exceed $25,000,000. The 
notes would be dated as of the date of issue, 
would have maximum maturity dates of nine 
months, and would bear interest at the prime rate. 
The notes would be prepayable at any time with- 
out premium. Under the lines of credit Yankee 
must maintain compensating balances of 5% of 
the line of credit and 15% of actual borrowings. 
Assuming an 18% prime rate and full usage of the 
line of credit, the effective interest cost of 
borrowings under such balance requirements 
would be 21.60%. 
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The funds to be derived from the borrowing would 
be used to repay outstanding notes, to finance 
construction and to purchase nuclear fuel. Yankee 
estimates construction expenditures of 
$29,000,000 in 1981 and $27,000,000, in 1982, as 
well as nuclear fuei costs of $20,000,000 in 1981 
and $41,000,000 in 1982. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission’s Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by 
June 15, 1981, to the Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549, 
and serve a copy on the applicant-declarant at the 
address specified above. Proof of service (by affi- 
davit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. Any request 
for a hearing shall identify specifically the issues 
of fact or law that are disputed. A person who so 
requests will be notified of any hearing, if ordered, 
and will receive a copy of any notice or order is- 
sued in this matter. After said date, the applica- 
tion-declaration, as amended or as it may be fur- 
ther amended, may be granted and permitted to 
become effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22064/May 26, 1981 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-6543) 


MEMORANDUM OPINION AND ORDER AU- 
THORIZING ISSUE AND SALE OF FIRST MORT- 
GAGE BONDS AT COMPETITIVE BIDDING AND 
DENYING A REQUEST FOR HEARING AND 
OTHER RELIEF 


Georgia Power Company (‘Georgia’), an electric 
utility subsidiary of The Southern Company 
(“Southern”), a registered holding company, has 
filed an application and amendments thereto with 
this Commission pursuant to Section 6(b) of the 
Public Utility Holding Company Act of 1935 (‘‘Act’’) 
and Rule 50 promulgated thereunder. Georgia 
seeks authorization to issue and sell up to $125 
million principal amount of first mortgage bonds at 
competitive bidding in one or more series not later 
than June 30, 1981. Notice of Georgia’s proposal 
was duly published in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR No. 
21882, January 14, 1981) and objections to the 
proposal and a request for a hearing thereon have 
been filed, as described below. 


Georgia is engaged in the generation and distribu- 
tion of electric energy within the state of Georgia, 
providing retail services to rural areas and over 
600 communities, including Athens, Atlanta, 
Augusta, Columbus, Macon, Rome and Valdosta. 
Georgia also provides wholesale service to 39 
rural cooperative associations and 49 municipali- 
ties. Its net utility plant at December 31, 1980, was 


Volume 22, No. 15, June 9, 1981 


about $4.4 billion, including $816 million of con- 
struction work in progress. 


Georgia proposes to issue and sell up to 
$125,000,000 principal amount of its first mort- 
gage bonds in one or more series on or before 
June 30, 1981. The bonds will have a term of not 
less than 5 nor more than 30 years and will be 
sold at competitive bidding for a price to Georgia 
of not less than 98% nor more than 101-34% of the 
principal amount thereof, plus accrued interest. 
The bonds will be issued under the Indenture 
dated as of March 1, 1941, between Georgia and 
Chemical Bank, as Trustee, as heretofore supple- 
mented and as to be further supplemented by 
Supplemental Indentures to be dated as of the first 
day of the month during which each series of the 
new Bonds is issued. Georgia will decide on the 
term of each series of the bonds after the date of 
the public invitation for proposals. In each case it 
will notify prospective bidders of its decision by tel- 
ephone, confirmed in writing, not less than 72 
hours prior to the time of each bidding, and in 
each such notification Georgia may designate a 
lesser aggregate principal amount of the bonds of 
the particular series to be issued and sold than 
previously specified in the public invitation. 
Goergia will reserve the right in its discretion to 
designate a principal amount or term for the bonds 
of a particular series different from that theretofore 
specified by notice to prospective bidders not less 
than 24 hours prior to the time of bidding. 


The terms of the new bonds will include the cus- 
tomary restriction on refundability or redemption at 
a lower cost of money. In addition, Georgia may 
provide for a mandatory cash sinking fund for the 
bonds of a particular series. Such mandatory sink- 
ing fund would retire up to 5% annually of the ini- 
tial principal amount, commencing five years or 
later after the sale thereof. Georgia also may have 
the non-cumulative option in any year, commenc- 
ing five years or later after the sale, of making an 
optional sinking fund payment in an amount not 
exceeding such mandatory sinking fund. 


The proposed financing is part of Georgia’s pro- 
jected capital budget for the 1981 calendar year, 
summarized as follows: 
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First Mortgage bonds 

Long Term Notes 

Pollution Control Obligations-Net 

Capitalized Leases-Net 
Long Term Debt 

Preferred Stock 

Increments to Common Equity 
Total Financing 


Sales of property 
Internal Sources-Net 
Total Sources of Funds for plant additions 


Plant Additions 
Plant Scherer Units No. 1,2,3 and 4 
Plant Vogtle Units No. 1 and 2 
Hydro Projects 
Plant Sites 
Construction in progress 
Additions to plant in service 
Nuclear Fuel 
Generation Total 
Transmission, Distribution and Other Plant 
Total Plant additions 


As of December 31, 1980, Georgia owned an 
8.4% interest in Scherer Units No. 1 and No. 2, 
presently scheduled for initial commercial opera- 
tion in 1982 and 1984, respectively, and a 100% 
interest in Scherer Units No. 3 and No. 4, present- 
ly scheduled for initial commercial operation in 
1987 and 1989, respectively. Georgia held a 
50.7% ownership interest in Vogtle Units No. 1 





'The $125 million of bonds which are the subject 
of this application plus $50 million sold in March. 


2 Southern has been authorized (HCAR No. 21978, 
March 26, 1981) to contribute $157 million to 
Georgia before March 31, 1982, of which it has 
budgeted $126 million for 1981. 


3Georgia has pending an application (File No. 
70-6573) to sell 25% of Scherer Units 3 and 4 to 
Gulf Power Company, and estimates the price, 
including post-sale 1981 construction, at 
$10,924,000. 
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(000 omitted) 
Issued Matured _—iNett_—— 
$175,000! $(25,000) $150,000 
— (716) (716) 
36,064 
__ 3,892 
$192,240 
71,250 
126,000? 
$389,490 
41,9508 


323,159 


$754,599 | 





$ 54,951 
236,111 
3,756 

__ 5,791 
$300,609 
114,823 

59,629 
$475,061 
279,538 


$754,599 


and No. 2 as of the same date and is negotiating 
with certain unaffiliated Florida utilities to sell a 
16.5% interest in Vogtle Units No. 1 and No. 2. 
These sales are contingent on reaching satisfacto- 
ry agreements with the purchasers and obtaining 
all applicable regulatory approvals. Consummation 
of such sales and the sale to Gulf would reduce 
Georgia's total anticipated expenditures on the 
four units of Scherer by approximately $183.8 mil- 
lion through 1989 and would reduce total antic- 
ipated expenditures on the two units of the Vogtle 
Plant by approximately $490.7 million through 
1987. 


Georgia's capitalization at December 31, 1980, 
and pro forma* may be summarized as follows: 





*The pro forma summarization reflects the pro- 
jected sales of $125,000,000 of first mortgage 
bonds and $75,000,000 of preferred stock as well 
as $126,000,000 of anticipated capital contribu- 
tions by Southern. 
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(In Millions) 


__ December 31, 1980 _ 


Long term debt 
Short term debt 
Preferred stock 
Common Equity 


Proposed 
Financing 
1981-Net Amount % 

192 2,541 56.7 


Pro Forma 





71 499 11.1 
126 1,440 32.1 





Total 


$ 389 $ 4,48 0 100.0 








Georgia’s reported operating revenues for the 
twelve months ended December 31, 1980 were 
approximately $1,752 million, after-tax operating 
income amounted to approximately $316 million 
and net income after interest expenses and divi- 
dends on preferred stock totalled approximately 
$195 million. 


The Georgia Public Service Commission (‘‘Geor- 
gia Commission’), which has primary jurisdiction 
over Georgia, expressly approved, on Septem- 
ber 17, 1980, Georgia’s application to issue up to 
$250 million principal amount of first mortgage 
bonds and up to $75,000,000 aggregate stated 
value of preferred stock for the purpose of 
financing its anticipated capital expenditures for 
1980 and 1981 to the extent that such expendi- 
tures cannot be financed internally and by capital 
contributions from Southern. Pursuant to our order 
of October 1, 1980 (HCAR No. 21737) Georgia 
sold $75 million of binds in 1980 and $50 million in 
March of this year. 


Complaintants’ claim that Georgia's construction 
program is excessive was considered by us in our 
prior decisions in The Southern Company (HCAR 
No. 21665, July 24, 1980),5 Alabama Power Com- 
pany (HCAR No. 21711, September 10, 1980), 
Georgia Power Company (HCAR No. 21737, Oc- 
tober 1, 1980)®§ and The Southern Company 


5Petition for review was filed by complainants on 
September 29, 1980, and appeal is pending in 
Herring v. Securities and Exchange Commission, 
D.C. Cir., Docket No. 80-2139. 


$Petition for review was filed by complainants on 
November 26, 1980, and appeal is pending in 
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(HCAR No. 21766, October 29, 1980).” There is 
no need to repeat our previous decisions. 


Their argument that the present financing by the 
sale of $125 million of bonds will continue to erode 
Georgia’s common equity is also without merit. 
Sections 6 and 7 are designed to assure that pub- 
lic utilities subject to the Act are prudently capital- 
ized, with an appropriate ratio of debt to common 
equity. A common equity that is 30% of total capi- 
talization is acceptable, a somewhat higher per- 
centage is preferrable, but a common equity a 
shade below 30% is no cause for alarm, nor a call 
for a hearing. 


A sale of senior securities, except for refunding, 
necessarily reduces the common equity ratio, and 
the ratio is obviously increased by a sale of com- 
mon stock. These effects are easily derived by 
simple arithmetic from current balance sheets. For 
an electric utility with a substantial construction 
program the ratios of debt and common equity 
cannot remain static. They are bound to fluctuate 
as capital funds are obtained by alternating sales 
of debt securities and common stock. 


At June 30, 1980, Georgia’s common equity was 
31.9% of its capitalization, and pro forma it was 
projected to be 29,9%. At December 31, 1980, the 
actual percentage was 32.1%, principally because 





Herring v. Securities and Exchange Commission, 
5th Cir., Docket No. 80-7989. 


7Petition for review was filed by complainants on 
November 28, 1980, and appeal is pending in 
Herring v. Securities and Exchange Commission, 
D.C. Cir., Docket No. 80-2443. 
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$125 million of the proposed senior financing had 
been delayed until 1981. The common stock equi- 
ty will decline to 30.2% on consummation of all the 
financing, without Southern’s capital contribution 
to Georgia's common equity.2 Georgia expects 
from Southern a capital contribution of $126 mil- 
lion, which will restore Georgia's common equity 
to 32% by the end of this year. If the budgeted 
financing does not all occur, we shall have occa- 
sion to consider the effect of any intervening de- 
velopments when Georgia submits to us its next 
financing proposals, probably in the last quarter of 
this year or early next year. This is far more realis- 
tic than to speculate at a hearing now on what 
could develop over the next six to nine months 
which conceivably could affect Georgia's financial 
condition. 


Complainants also contend that Georgia’s pro- 
gram of power sales to out-of-state utilities vio- 
lates the physical integration standards of Section 
11(b)(1) of the Act and that Georgia has embarked 
on a new venture to expand Southern’s generating 
system. 


In general, Section 11(b)(1) limits a registered 
holding company, like Southern, to a single inte- 
grated public utility system. As applied to electric 
utility companies, the integrated system, as de- 
fined in Section 2(a)(29)(A), includes utility assets 
consisting of generation, transmission, and distri- 
bution facilities that are interconnected or capable 
of interconnection and which may be economically 
operated “as a single interconnected and coordi- 
nated system confined in its operations to a single 
area or region, in one or more states....” Al- 
though the integrated system “is confined in its 
operations to a single area or region,” that does 
not preclude member companies from selling to 
other and non-associate companies available en- 


8&Complainants computation of a 29.59% pro 
forma common equity was based on a Novem- 
ber 30, 1980, balance sheet. 


°Early in 1981, Georgia entered into unit power 
contracts with Florida Power & Light Company and 
Jacksonville Electric Authority for sale of 650 mw 
annually in 1983-1986, 1,150 mw in 1987 and 
1,400 mw in 1988-1992. 
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ergy that is not needed to meet their own require- 
ments or from purchasing power as needed. Pur- 
chase, sale and exchange of energy among utility 
companies, affiliates and non-affiliates, are com- 
mon and daily events, and a comprehensive feder- 
al statute, the Federal Power Act, is devoted to 
such wholesale transactions. Section 11(b)(1) de- 
fines and limits holding company control over 
operating utilities, not contractual arrangements 
for power supply among utilities within or beyond 
the integrated system. All sales of power to which 
complainants refer will be made to other utilities 
for resale to their customers, and Georgia will pro- 
vide no retail electric service to customers outside 
its present service area. 


The subsidiary utility companies of Southern con- 
stitute an integrated system, as we determined in 
The Commonwealth & Southern Corporation, 26 
S.E.C. 464 (1947). We then concluded (pp. 
493-4) 


“... the electric properties of Alabama 
Power, Georgia Power, Mississippi and 
Gulf Power are retainable under com- 
mon control as an integrated public utili- 
ty system under the standards of the 
Act and that the continued existence of 
Southern as a holding company over 
such retainable properties is appropri- 
ate under such standards.” 


South Carolina Power Company was then also a 
subsidiary of Commonwealth & Southern and an 
affiliate of Georgia, Alabama, Mississippi and Gulf, 
but we found that company non-retainable by the 
newly formed Southern Company under the inte- 
gration standards of Section 11(b)(1). We noted 
the power supply arrangements between South 
Carolina and Georgia, and determined that 
Georgia's sales of bulk power under contractual 
arrangements with South Carolina may continue 
after their separation from common control.'° 





1026 S.E.C. at 489, fn. 32. See also Georgia 
Power Company 37 S.E.C. 542, 599 (1959) in 
which it is noted that for a time Georgia relied on 
bulk power purchases from Florida for part of its 
requirements. 
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The sales of unit power in question and the sales 
of portions of Georgia’s interests in the Scherer 
and Vogtle plants are means of adjusting its sup- 
ply of and demand for electric energy as these 
change with passage of time. These facilities were 
planned and construction began in the early 
1970's, when electric utilities forecast that power 
demand would grow at a rate higher than it actual- 
ly has. Georgia has accordingly sold to other utili- 
ties substantial amounts of generating capacity 
under construction and is contemplating additional 
sales of capacity. Each financing of Georgia dur- 
ing this period was reviewed under the Act, as 
were the sales of capacity. It has also entered into 
long-term contracts for unit sales of energy to 
neighboring utilities. However Georgia's excess 
capacity orginated, the Act does not prescribe the 
alternatives that Georgia may effectively adopt as 
its solution, except to the extent that a transaction 
that Georgia proposes may require our authoriza- 
tion under the Act. 


Section 20(c) provides that an order be issued 
only after notice and opportunity for hearing, but 
that does not mean that a hearing is required in all 
cases if it is requested. If no genuine or relevant 
issue of fact is involved, a hearing would serve no 
purpose, and the order authorizing the proposed 
transaction may be issued without a hearing.'' We 
shall do so in this case, as we have done in many 
other like cases. 


The Georgia Commission held hearings on 
Georgia’s proposed financing, and in its order of 
September 17, 1980, it unconditionally approved 
the financing program as proposed. It considered 
also issues related to the need for all the generat- 
ing facilities under construction and Georgia’s 
alternative plans for adjusting its reserve capacity, 
but it made no findings on these matters, noting 
only that they may be the subject of future consid- 
eration. In a supplemental order issued Novem- 
ber 7, 1980, it directed Georgia to file cost studies 
on its alternative programs. 


Complainants, who appeared before the Georgia 
Commission, claim here that Georgia has not filed 








11 Gulf State Utilities Co. v. Federal Power Com- 
mission., 411 V.S. 747, 762-63 (1973) 
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its report and request that our order be condi- 
tioned on compliance with the Georgia Commis- 
sion’s order. Its order of September 17, 1980, 
authorizing Georgia’s financing, as noted, was un- 
conditional, and the reporting requirement it pre- 
scribed by the supplemental order of November 7, 
1980, did not modify the financing order issued 
about two months before. The Georgia Commis- 
sion has its own means for enforcing its order, and 
ours is not the forum for that purpose. We shall 
deny their request, but that does not prevent com- 
plainants from returning to the Georgia Commis- 
sion for any relief or clarification they desire. 
When, finally, the report is filed, we shall consider 
the information it provides insofar as it is pertinent 
under the standards of the Act to any transaction 
or proposal that Georgia submits for our approval. 


The fees, commissions, and expenses to be 
incurred in connection with the proposed saie of 
bonds are estimated at $265,000, including legal 
fees of $35,000 and accounting fees of $10,500. 
The fee of counsel for purchasers of the bonds is 
estimated at $25,000 and will be paid by the suc- 
cessful bidders. 


The proposed sale of securities has been express- 
ly approved by the Georgia Public Service Com- 
mission and the proceeds of such sale will be 
used solely for the purpose of financing the busi- 
ness of Georgia. The proposed sale meets all the 
standards of the Act and the Rules thereunder and 
no terms or conditions with respect thereto are ap- 
propriate. In its application Georgia reserved the 
right to request an exception from the competitive 
bidding requirements of Rule 50 with respect to 
the sale of the bonds. We will reserve jurisdiction 
for that purpose. 


IT IS ORDERED, accordingly, pursuant to the ap- 
plicable provisions of the Act and rules thereun- 
der, that the application, as amended, be and it 
hereby is, granted effective forthwith with respect 
to the issue and sale, by competitive bidding, of up 
to $125 million of first mortgage bonds, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act; and 


IT IS FURTHER ORDERED that jurisdiction by, 
and it hereby is, reserved with respect to: 


(1) Any post-effective amendment Geor- 
gia may file for an exception from 
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the competitive bidding require- 
ments of Rule 50; 


(2) Any change in the terms of the pro- 
posed supplemental indenture, as 
now on file herein; and 


IT IS FURTHER ORDERED that the request for a 
hearing and for other relief, be, and it hereby is, 
denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22065/May 26, 1981 


In the Matter of 


NORTHEAST UTILITIES 
174 Brush Hill Avenue 
West Springfield, Massachusetts 01089 


(70-6595) 


NOTICE OF PROPOSAL TO ISSUE COMMON 
STOCK AT COMPETITIVE BIDDING 


Northeast Utilities (‘Northeast’), a registered 
holding company, has filed a declaration with this 
Commission pursuant to Sections 6(a) and 7 of 
the Public Utility Holding Company Act of 1935 
(‘Act’) and Rule 50 promulgated thereunder. 
Northeast proposes to issue and sell at competi- 
tive bidding up to 9,000,000 shares of its author- 
ized common stock, $5 par value, not later than 
September 30, 1981. The price for the stock will 
be determined by the competitive bidding. The 
proceeds of the sale, estimated at $81,000,000, 
will be used to make capital contributions to 
Northeast’s subsidiaries and to retire, in part, 
Northeast’s outstanding short-term borrowings. It 
is stated that Northeast may amend its declaration 
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to seek an exception from the competitive bidding 
requirements of Rule 50 if it feels that market con- 
ditions so require. 


The declaration and any amendments thereto are 
available for public inspection through the Com- 
mission's Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by June 18, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the declarant at the address specified 
above. Proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date the declaration, as filed or as it 
may be amended, may be permitted to become ef- 
fective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 22066/May 27, 1981 

In the Matter of 


THE SOUTHERN COMPANY 
Atlanta, Georgia 


(70-6582) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF COMMON STOCK 


The Southern Company, (‘Southern’), a regis- 
tered holding company, has filed a declaration 
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with this Commission pursuant to Sections 6(a) 
and 7 of the Public Utility Holding Company Act of 
1935 (“Act”) and Rule 50 thereunder. Southern 
proposes to issue and sell additional shares of its 
authorized but unissued common stock, par value 
$5 per share. The number of shares to be sold will 
be an amount which will result in aggregate cash 
proceeds to Southern of up to $150,000,000. Net 
proceeds from the sale of stock, together with 
other available funds, will be used to make capital 
contributions to the operating subsidiaries, to 
repay indebtedness and for other corporate pur- 
poses. The operating subsidiaries will use the 
funds received, along with other funds, to provide 
a portion of their cash requirements to carry on 
their electric utility businesses. Such sales will be 
consummated in June 1981, if feasible, but in any 
case no later than January 31, 1982. 


The fees and expenses to be incurred in connec- 
tion with the proposed transaction are estimated to 
be $287,000. No state commission and no federal 
commission, other than this Commission, has ju- 
risdiction over the proposed transaction. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22010), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11789/May 26, 1981 


In the Matter of 


FRANK RUSSELL INVESTMENT COMPANY— 
MONEY MARKET FUND SERIES 

1100 One Washington Plaza 

Tacoma, Washington 98402 


(812-4841) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTION FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Frank Russell In- 
vestment Company (‘Applicant’), an open-end, di- 
versified management investment company of the 
“series” type registered under the Investment 
Company Act of 1940 (‘Act’), filed an application 
on March 16, 1981, and an amendment thereto on 
April 20, 1981, requesting an order of the Commis- 
sion, pursuant to Section 6(c) of the Act, ex- 
empting Applicant's Money Market Fund Series 
(“Fund”) from the provisions of Section 2(a)(41) of 
the Act and Rules 2a—4 and 22c-1 thereunder, to 
the extent necessary to permit the Fund to value 
its portfolio securities using the amortized cost 
method of valuation. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


Applicant states that a registration statement on 
Form N-1 under the Securities Act of 1933 has 
been filed with the Commission but has not yet be- 
come effective. Applicant represents that the Fund 
is a “money market” fund designed as an invest- 
ment vehicle for investors, including fiduciaries, in- 
stitutions and individuals. Applicant states that its 
investment objective is to maximize current in- 
come to the extent consistent with preservation of 
principal, maintenance of liquidity and a stable 
$1.00 net asset value. 
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According to the application, Applicant's portfolio 
may be invested in a variety of the following instru- 
ments: securities issued or guaranteed by the 
United States government or any of its agencies 
and instrumentalities; certificates of deposit and 
bankers’ acceptances of banks having total assets 
in excess of $100,000,000; commercial paper; and 
corporate obligations. Applicant states that the re- 
maining maturities of all securities the Fund ac- 
quires will be less than one year at the date of ac- 
quisition, and that the dollar-weighted average 
maturity of the Fund’s investment portfolio will at 
all times be 120 days or less. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by the board of direc- 
tors. Rule:22c-—1 adopted under the Act provides, 
in part, that no registered investment company or 
principal underwriter therefor issuing any redeem- 
able security shall sell, redeem or repurchase any 
such security except at a price based on the cur- 
rent net asset value of such security which is next 
computed after receipt of a tender of such security 
for redemption or of an order to purchase or to sell 
such security. Rule 2a—4 adopted under the Act 
provides, as here relevant, that the “current net 
asset value” of a redeemable security issued by a 
registered investment company used in computing 
its price for the purposes of distribution and re- 
demption shall be an amount which reflects calcu- 
lations made substantially in accordance with the 
provisions of that rule, with estimates used where 
necessary or appropriate. Rule 2a—4 further states 
that portfolio securities with respect to which mar- 
ket quotations are readily available shall be valued 
at current market value, and that other securities 
and assets shall be valued at fair value as deter- 
mined in good faith by the board of directors of the 
registered company. Prior to the filing of the appli- 
cation, the Commission expressed its view that, 
among other things: (1) Rule 2a—4 under the Act 
requires that portfolio instruments of ‘money mar- 
ket” funds be valued with reference to market fac- 
tors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a—4 for a “money 
market” fund to value its portfolio instruments on 
an amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). 
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Applicant states that it seeks to attract sophisti- 
cated institutional and individual investors and in 
order to attract and retain them as shareholders, it 
must have a stable net asset value and a steady 
flow of investment income. The application states 
that Applicant's management believes that if Ap- 
plicant’s security portfolio is valued using the 
amortized cost method there would normally be a 
negligible discrepancy between prices obtained by 
the market valuation method and those obtained 
by the amortized cost method. Applicant states 
that its board of directors has determined in good 
faith, in light of the characteristics of Applicant, 
that use of a $1.00 price per share utilizing the 
cost method of valuation would be appropriate and 
represents fair value. Accordingly, Applicant re- 
quests exemptions from Section 2(a)(41) of the 
Act and Rules 2a—4 and 22c-1 thereunder to the 
extent necessary to permit Applicant to value its 
portfolio by means of the amortized cost method of 
valuation. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes or persons, securities or transactions, 
from any provision under the Act or any rule or 
regulation thereunder, if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


Applicant expressly consents to the imposition of 
the following conditions in any order granting the 
relief it requests: 


(1) In supervising Applicant's Fund operations 
and delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser and subadviser, Applicant's board of di- 
rectors undertakes—as a particular responsibility 
within the overall duty of care owed to its share- 
holders—to establish procedures reasonably de- 
signed, taking into account current market condi- 
tions and the Fund’s investment objectives, to 
stabilize the Fund’s net asset value per share, as 
computed for the purpose of distribution, redemp- 
tion and repurchase, at $1.00 per share. 
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(2) Included within the procedures to be adopt- 
ed by Applicant’s board of directors shall be the 
following: 


(a) Review by the board of directors as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from the 
Fund’s $1.00 amortized cost price per 
share, and the maintenance of records 
of such review.' 


(b) In the event such deviation from the 
Fund’s $1.00 amortized cost price per 
share exceeds '2 of 1 percent, what ac- 
tion, if any, should be initiated. 


(c) Where the board of directors be- 
lieves the extent of any deviation from 
the Fund’s $1.00 amortized cost price 
per share may result in material dilution 
or other unfair results to investors or 
existing shareholders, it shall take such 
action as it deems appropriate to elimi- 
nate or reduce to the extent reasonably 
practicable such dilution or unfair re- 
sults, which may include: redemption of 
shares in kind; selling portfolio instru- 
ments prior to maturity to realize capital 
gains or losses, or to shorten the Fund’s 
average portfolio maturity; withholding 
dividends; or utilizing a net asset value 
per share as determined by using avail- 
able market quotations. 





' To fulfill this condition, the Applicant may use ac- 
tual quotations or estimates of market value re- 
flecting current market conditions chosen by its 
board of directors in the exercise of its discretion 
to be appropriate indicators of value, which may 
include, inter alia, (i) quotations or estimates of 
market value for individual portfolio instruments, or 
(ii) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 
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(3) The Fund will maintain a dollar-weighted av- 
erage portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that the Fund will neither (a) 
purchase any instrument with a remaining maturity 
of greater than one year, nor (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days. In fulfilling this condition, if the disposi- 
tion of a portfolio security results in a dollar- 
weighted average portfolio maturity in excess of 
120 days, the Fund will invest its available cash in 
such a manner as to reduce the dollar-weighted 
average portfolio maturity to 120 days or less as 
soon as reasonably practicable. 


(4) Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in condition 1 above, and Appli- 
cant will record, maintain and preserve for a peri- 
od not less than six years (the first two years in an 
easily accessible place) a written record of the 
board of directors’ considerations and actions 
taken in connection with the discharge of its re- 
sponsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. 
The documents preserved pursuant to this condi- 
tion shall be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act as 
if such documents were records required to be 
maintained pursuant to rules adopted under Sec- 
tion 31(a) of the Act. 


(5) Applicant will limit the Fund’s portfolio in- 
vestments, including repurchase agreements, if 
any, to those U.S. dollar-denominated instruments 
which the board of directors determines present 
minimal credit risks, and which are of “high quali- 
ty” as determined by any major rating service or, 
in the case of any instrument that is not rated, of 
comparable quality as determined by the board of 
directors. 


(6) Applicant will include in each quarterly re- 
port, as an attachment to Form N-1Q, a statement 
as to whether any action pursuant to condition 2(c) 
above was taken during the preceding fiscal quar- 
ter, and, if any such action was taken, will de- 
scribe the nature and circumstances of such ac- 
tion. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 22, 1981, at 5:30 
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p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, D. 
C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the ad- 
dress stated above. Proof of such service (by affi- 
davit or, in the case of an attorney-at-law, by cer- 
tificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who re- 
quest a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11790/May 27, 1981 


In the Matter of 

CRALIN MONEY MARKET FUND, INC. 
220 East 51st Street 

New York, New York 10022 


(812-4851) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER. 
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Cralin Money Market Fund, Inc. (“Applicant”), reg- 
istered under the Investment Company Act of 
1940 (‘‘Act’’) as an open-end, diversified, manage- 
ment investment company, filed an application on 
March 27, 1981, and an amendment thereto on 
April 22, 1981, requesting an order of the Commis- 
sion, pursuant to Section 6(c) of the Act, ex- 
empting Applicant, subject to conditions, from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 under the Act to the extent nec- 
essary to permit Applicant to value its portfolio 
assets pursuant to the amortized cost method of 
valuing portfolio securities. 


On May 4, 1981, a notice (Investment Company 
Act Release No. 11760) was issued of the filing of 
the application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found 
that granting of the requested exemptions is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be and hereby is, granted, effective forth- 
with subject to those conditions to which Applicant 
has consented and which are set forth in Invest- 
ment Company Act Release No. 11760. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11791/May 27, 1981 


In the Matter of 


ACTIVE ASSETS MONEY TRUST 
ACTIVE ASSETS TAX-FREE TRUST 
and 
ACTIVE ASSETS GOVERNMENT SECURITIES 
TRUST 
Five World Trade Center 
New York, New York 10048 


(812-4860) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTION FROM SECTION 
2(a)(19) OF THE ACT 


On April 30, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11755) of an ap- 
plication filed on April 10, 1981, by Active Assets 
Money Trust, Active Assets Tax-Free Trust and 
Active Assets Government Securities Trust (‘“Ap- 
plicants’), all registered under the Investment 
Company Act of 1940 (‘Act’) as open-end, diver- 
sified management investment companies for an 
order of the Commission, pursuant to Section 6(c) 
of the Act declaring that Dr. Irwin Friend, a pro- 
spective trustee of the Applicants, shall not be 
considered an interested person of the Applicants 
within the meaning of Section 2(a)(19) of the Act 
solely by reason of his position as a director of 
PMI Securities Co., which is registered as a 
broker-dealer under the Securities Exchange Act 
of 1934. 


The notice gave interested persons an opportunity 
to request a hearing, and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policies and provisions of the Act. Ac- 
cordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the requested exemption from the provi- 
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sions of Section 2(a)(19) of the Act to the extent 
requested, be, and hereby is, granted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11792/May 27, 1981 


In the Matter of 


EGT MONEY MARKET TRUST 
421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


(812-4830) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 and 22c-1 THEREUNDER 


EGT Money Market Trust (‘Applicant’), registered 
under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, management 
investment company, filed an application on Feb- 
ruary 27, 1981, and an amendment thereto on 
April 6, 1981, requesting an order of the Commis- 
sion, pursuant to Section 6(c) of the Act, ex- 
empting Applicant, subject to conditions, from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 under the Act to the extent nec- 
essary to permit the Applicant to compute its net 
asset value per share, for the purposes of ef- 
fecting sales, redemptions and repurchases of its 
shares, according to the amortized cost method of 
valuing portfolio securities. 


On April 28, 1981, a notice (Investment Company 
Act Release No. 11750) was issued of the filing of 
the application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 
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The matter having been considered, it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith subject to those conditions to which Ap- 
plicant has consented and which are set forth in 
Investment Company Act Release No. 11750. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11793/May 28, 1981 


In the Matter of 


FREEDOM FUND, INC. 
99 High Street 
Boston, MA 02110 


(811-1560) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 8(f) OF THE ACT FOR AN 
ORDER DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that the Freedom 
Fund, Inc. (‘Applicant’), a Massachusetts compa- 
ny registered under the Investment Company Act 
of 1940 (‘Act’) as an open-end, diversified, man- 
agement investment company, filed an application 
on March 9, 1981, for an order of the Commission, 
pursuant to Section 8(f) of the Act, declaring that 
Applicant has ceased to be an investment compa- 
ny as defined by the Act. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 
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The application states that, pursuant to an Agree- 
ment and Plan of Reorganization between Appli- 
cant and Keystone Custodian Funds, Inc., as trust- 
ee of Keystone Custodian Fund, Series K-1 
(“K-1"), made as of June 30, 1980, as amended 
on October 24, 1980 (the “Agreement’), all of the 
assets of Applicant have been transferred to K—-1 
in exchange for shares of beneficial interest in 
K-1 and the assumption by K-1 of all the liabilities 
of Applicant. 


The application states that in a vote taken on 
March 20, 1980, the Board of Directors of Appli- 
cant unanimously approved the proposed reorgan- 
ization of Applicant with K-1 and recommended its 
approval to the stockholders of Applicant. It is as- 
serted that, on October 16, 1980, the Board of Di- 
rectors of Applicant expressly authorized the ter- 
mination and liquidation of Applicant pursuant to 
the Agreement. The application further states that 
the reorganization was approved by the stockhold- 
ers of Applicant on October 24, 1980. On that 
date, Applicant also received K-1 shares in ex- 
change for its assets, for distribution on a pro-rata 
basis to its shareholders of record as of that date. 
It is asserted that the number of shares delivered 
was determined on the basis of the net value of 


the assets and liabilities transferred by Applicant, 
and the net asset value per share of K-1, both cal- 
culated as of 4:00 p.m. on October 24, 1980. The 
application states that these values were deter- 
mined in accordance with the procedures custom- 
arily utilized by K—1 in valuing its own assets. 


The application states that the distribution of K—1 
shares to stockholders whose shares of Applicant 
were not represented by certificates but were held 
in Plan Accounts was accomplished by the estab- 
lishment of an Open Account Plan evidencing an 
appropriate number of K-1 shares in the name of 
each such stockholder. It is asserted that the K-1 
shares to be distributed to stockholders whose 
shares of Applicant are represented by certificates 
have been credited to an account of the Bradford 
Trust Company (‘Bradford’) as custodian for such 
stockholders. It is asserted that, as each stock- 
holder of Applicant surrenders his certificates, 
Bradford will issue a certificate to the stockholder 
for an appropriate number of whole shares of K-1 
and cash equal to the current redemption price of 
any fractional shares, unless the stockholder at 
that time elects to have his shares credited to an 
Open Account Plan. The application states that 
distributions to stockholders whose shares of Ap- 
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plicant are represented by certificates are current- 


ly being made in accordance with the procedure 
described above. 


The application states that, on January 22, 1981, 
Applicant filed Articles of Dissolution with the Sec- 
retary of State of the Commonwealth of Massa- 
chusetts and has subsequently dissolved. Finally, 
it is represented that the Applicant does not intend 
to engage in any further business activities other 
than those necessary to wind up its affairs. 


Section 8(f) of-the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased 
to be an investment company, it shall so declare 
by order, and that, upon the effectiveness of such 
order, the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 22, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an 
order disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 


hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11794/May 28, 1981 


In the Matter of 


FIDELITY READY CASH FUND 
(formerly Fidelity Cash Reserves II) 
82 Devonshire Street 

Boston, Massachusetts 02109 


(812-4840) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER. 


Fidelity Ready Cash Fund (‘Applicant’), regis- 
tered under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, management 
investment company, filed an application on March 
16, 1981, and an amendment thereto on April 24, 
1981, requesting an order of the Securities and 
Exchange Commission (“Commission”) pursuant 
to Section 6(c) of the Act exempting Applicant sub- 
ject to conditions from the provisions of Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder to the extent necessary to permit Ap- 
plicant to compute its net asset value per share, 
for pusposes of effecting sales, redemptions, and 
repurchases of its shares, using the amortized 
cost method of valuing portfolio securities. 


On May 4, 1981, a notice (Investment Company 
Act Release No. 11759) was issued of the filing of 
the application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found 
that granting the requested exemptions is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. Ac- 
cordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-—4 and 22c-1 thereunder, to the extent re- 
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quested, be and hereby is, granted, effective forth- 
with subject to those conditions to which Applicant 
has consented and which are set forth in Invest- 
ment Company Act Release No 11759. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11795/May 28, 1981 


In the Matter of 


IDS CASH MANAGEMENT FUND Il, INC. 
1000 Roanoke Building 
Minneapolis, Minnesota 55402 


(811-3014) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 8(f) OF THE INVESTMENT 
COMPANY ACT OF 1940 FOR AN ORDER 
DECLARING THAT APPLICANT HAS CEASED 
TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that IDS Cash Man- 
agement Fund Ill, Inc. (‘Applicant’), registered 
under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, management 
investment company, filed an application on May 
11, 1981, pursuant to Section 8(f) of the Act for an 
order of the Commission declaring that Applicant 
has ceased to be an investment company as de- 
fined in the Act. All interested persons are referred 
to the application on file with the Commission for a 
statement of the representations contained there- 
in, which are summarized below. 


The application states that Applicant, a Nevada 
corporation, was organized and registered under 
the Act on March 21, 1980. Simultaneous with 
such registration, Applicant filed a registration 
statement under the Securities Act of 1933 (File 
No. 2-—67005) registering an indefinite number of 
its shares of common stock in connection with a 
proposed public offering of such shares. This reg- 
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istration statement was declared effective by the 
Commission on April 4, 1980, and the public offer- 
ing was commenced on April 7, 1980. 


Applicant states that after certain reserve require- 
ments applicable to money market funds were re- 
scinded, all of its public securityholders on August 
1, 1980, voluntarily redeemed 59,500,634 shares, 
which were all of Applicant’s shares then out- 
standing (valued at $1.00 per share) except for 
100,000 shares owned by Investors Diversified 
Services, Inc. (“IDS”), Applicant’s investment ad- 
viser. All of the proceeds from the redeemed 
shares were reinvested in shares of IDS Cash 
Management Fund, Inc. (“CMF”). On the same 
day Applicant's assets valued at $59,550,634 
were conveyed to CMF, leaving Applicant with net 
assets of $99,926. On February 12, 1981, IDS re- 
deemed 99,000 of the 100,000 shares of Applicant 
which it owned, leaving Applicant with net assets 
of $1,000. IDS then transferred such net assets to 
CMF by giving CMF its remaining 1,000 shares of 
Applicant. On February 13, 1981, Applicant was 
merged into CMF pursuant to a Plan of Reorgani- 
zation adopted by CMF’s Board of Directors on 
February 12, 1981, under the provisions of the 
Nevada Corporation Code. CMF, as the sole 
shareholder of Applicant on the date of the merg- 
er, succeeded to all the rights and liabilities of Ap- 
plicant. All expenses of the merger of Applicant 
into CMF were either assumed by, or paid by IDS. 


The application states that Applicant currently has 
no debts or other outstanding liabilities; it has no 
assets; it has no securityholders; and it is not a 
party to any litigation or administrative proceed- 
ings. Furthermore, according to the application 
within the last 18 months Applicant has not for any 
reason transferred any of its assets to a separate 
trust, the beneficiaries of which were or are 
securityholders of Applicant. Finally, Applicant 
states that it is not now engaged, and does not 
propose to engage, in any business activities 
other than those that may be necessary for the 
winding up of its affairs. According to the applica- 
tion Applicant’s legal existence has terminated by 
operation of Nevada law as a result of its merger 
into CMF and the filing of a Certificate of Owner- 
ship and Merger with the Secretary of State of 
Nevada. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion 
or upon application, finds that a registered invest- 
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ment company has ceased to be an investment 
company, it shall so declare by order, and upon 
the effectiveness of such order, the registration of 
such company under the Act shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 22, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an 
order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11796/May 28, 1981 


In the Matter of 


TEMPORARY INVESTMENT FUND, INC. 

MUNICIPAL FUND FOR TEMPORARY 
INVESTMENT, INC. 

TRUST FOR SHORT-TERM FEDERAL 
SECURITIES 

Suite 204, Webster Building 

3411 Silverside Road 

Wilmington, DE 19810 


PROVIDENT INSTITUTIONAL MANAGEMENT 
CORPORATION 

Concord Plaza 

105 Springer Building 

3411 Silverside Road 

Wilmington, DE 19810 


PROVIDENT NATIONAL BANK 
Broad and Chestnut Streets 
Philadelphia, PA 19107 


SHEARSON LOEB RHOADES INC. 
Two World Trade Center 

102nd Floor 

New York, NY 10048 


HENRY M. WATTS, JR. 
Mitchell, Schreiber, Watts & Co. 
20 Broad Street 

New York, NY 10005 


(812-4800) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT FOR EXEMPTION FROM THE PROVISIONS 
OF SECTION 2(a)(19) OF THE ACT 


Temporary Investment Fund, Inc. (‘““TempFund’”), 
Municipal Fund for Temporary Investment, Inc. 
(“MuniFund”), Trust for Short-Term Federal Secu- 
rities (the ‘“Trust’) (collectively, the ‘“Funds”), 
each an open-end, diversified, management com- 
pany registered under the Investment Company 
Act of 1940 (‘Act’), Provident Institutional Man- 
agement Corporation (‘PIMC’), adviser for each 
of the funds, Provident National Bank (‘‘Provi- 
dent’), sub-adviser for each of the Funds, Shear- 
son Loeb Rhoades Inc. (“Shearson’), principal un- 
derwriter for each of the Funds, and Henry M. 
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Watts, Jr. (“Watts”) filed an application on Janu- 
ary 12, 1981, and amendments thereto on March 
24, 1981, and April 10, 1981, pursuant to Section 
6(c) of the Act, for an order of the Commission 
declaring that Watts is not deemed to be an “‘inter- 
ested person” of the Funds, PIMC, Provident or 
Shearson within the meaning of Section 2(a)(19) 
of the Act by reason of his being an officer, direc- 
tor and employee of a broker-dealer. 


On April 23, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11746) of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found 
that the granting of the requested exemption is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the requested exemption from the provi- 
sions of Section 2(a)(19) of the Act be, and hereby 
is granted, effective forthwith, subject to the repre- 
sentations set forth in the application. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11797/May 28, 1981 


In the Matter of 


BANQUE FRANCAISE DU COMMERCE 

EXTERIEUR 
and 

BFCE US FINANCE CORPORATION 

c/o Peter H. Darrow, Esq. 

Clearly, Gottlieb, Steen & Hamilton 

One State Street Plaza 

New York, NY 10004 


\ 


(812-4809) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT EX- 
EMPTING APPLICANTS FROM ALL PROVI- 
SIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that Banque Fran- 
caise du Commerce Exterieur (‘““‘BFCE’’) and 
BFCE US Finance Corporation (“BFCE US Fi- 
nance”) (together, ‘““Applicants’’) filed an applica- 
tion on January 21, 1981, and an amenament 
thereto on May 8, 1981, for an order of the Com- 
mission pursuant to Section 6(c) of the Investment 
Company Act of 1940 (‘Act’) exempting Appli- 
cants from ail provisions of the Act. All interested 
persons are referred to the application on file with 
the Commission for a statement of representations 
contained therein, which are summarized below. 


Business of Applicants 


Applicants state that BCFE was established in 
1947 pursuant to French Decree dated June 1, 
1946, for the purpose of facilitating the financing 
of French foreign trade, and that its primary activi- 
ty is to carry out the program of government export 
financing. According to the Applicants, BFCE is 
the only financial institution in France empowered 
to perform this specialized function. Its principal 
office is located at 21, boulevard Haussmann, 
75009 Paris, France. 


BFCE provides government financing in francs for 
medium and long-term credits extended to French 
exporters or foreign purchasers in connection with 
the export of French goods and services, by 
refinancing the major part of the medium-term 
portion of these credits which are provided by 
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French banks and the entire amount of the long- 
term portion of the credits provided by those banks 
to French exporters and by directly financing the 
long-term portion of credits to foreign purchasers 
of French exports. Except for certain short-term 
credits, governmental financing of export credits is 
subject to the issuance of disaster and political 
risk insurance. BFCE also refinances certain ex- 
penses of French exporters not covered by foreign 
purchasers’ advance or progress payments and it 
guarantees, for the Treasury Division of the Minis- 
try of the Economy (“Treasury”), foreign invest- 
ment by French individuals and companies against 
certain political risks. 


The application states that BFCE obtains the 
funds for its governmental export financing from 
refinancing operations with the Banque de France 
(in the case of medium-term refinancing), from 
loans granted by the Treasury, from bank loans, 
from money market operations and from the sale 
of its debt securities on various capital markets. 
The application further states that more than 97% 
of BFCE’s outstanding long-term indebtedness in 
the form of debt securities, bank loans and loans 
from the Treasury has been incurred to fund its 
long-term government export financing; that the 
funds obtained for this purpose from loans and the 
sale of those securities are segregated from 
BFCE’s other funds; and that all of BFCE’s 
borrowings to fund its governmental financing op- 
erations are guaranteed by the Republic of France 
(“Republic”). Applicants affirm that the govern- 
ment guaranteed borrowings have included two 
public offerings in the United States registered 
under the Securities Act of 1933 (the “1933 Act’). 


Applicants represent that any difference between 
the cost of funds raised for government export fi- 
nance activity through bank loans and debt issues 
and the interest income derived from the use of 
those funds is, after commissions to BFCE at rates 
fixed by the Treasury, for the account of the Treas- 
ury. Applicants assert that BFCE’s government ex- 
port financing operations accounted for approxi- 
mately 68% of its assets at December 31, 1977, 
67% at December 31, 1978, and 67.1% at Decem- 
ber 31, 1979 (based on its published French finan- 
cial statements). 


Applicants acknowledge that, in addition to gov- 
ernment export financing, BFCE engages in all the 
financing and other activities normally engaged in 
by French commercial banks, with particular spe- 
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cialization in matters involving international com- 
merce, especially imports, exports and foreign in- 
vestments. According to the application, in the 
commercial banking area, BFCE’s most important 
activities are the receipt of deposits and the exten- 
sion of credit. The application states that at De- 
cember 31, 1979, loans (including interbank loans) 
not part of BFCE’s government financing program 
amounted to $8,308 million or 72.5% of its assets 
not attributable to government export financing, 
and deposits and money market borrowings se- 
cured by bills of $5,306 million and $3,394 million, 
respectively, represented 75.9% of liabilities not 
attributable to government export financing. (All 
dollar amounts are computed based upon the con- 
version rate from French francs as of December 
31, 1979.) 


Applicants state that like all major European banks 
(as well as many foreign merchant banking sub- 
sidiaries of American banks) BFCE engages in 
various types of investment banking activities out- 
side the United States and that these activities ac- 
counted in 1979 for less than 0.5% of BFCE’s 
operating income. According to the application, in 
conjunction with its foreign trade financing activi- 
ties, BFCE provides French companies with tech- 
nical advice with respect to foreign trade, particu- 
larly financing methods. BFCE has made 
investments in French and foreign companies 
which promote French foreign trade and which 
provide specialized financial services to French 
importers and exporters and has also made equity 
investments in, and in some cases is represented 
on the boards of directors of, various French and 
foreign financial institutions and consortium banks. 


The application states that BFCE US Finance was 
formed on January 15, 1981, to serve as a 
financing vehicle for BFCE, and that all of the out- 
standing shares of capital stock of BFCE US Fi- 
nance will be owned by BFCE. The application 
also states that since it is intended that the sole 
business of BFCE US Finance will be the provi- 
sion of funds to BFCE, virtually all of its assets will 
consist of amounts receivable from BFCE. The 
principal office of BFCE US Finance will be 306 
South State Street, Dover, Delaware. 


Regulation of BFCE 
Applicants allege that BFCE is subject to exten- 


sive government regulation in France, both as a fi- 
nancial institution empowered to engage in gov- 
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ernmental export financing activities and asa 
commercial banking institution. The application 
states that the share capital of BFCE may be held 
only by certain public agencies of the Republic 
and certain financial institutions in which the Re- 
public has a controlling interest, and, furthermore, 
that any change in shareholders must be ap- 
proved by government decree and any change in 
the amount of the share capital of BFCE or in the 
distribution thereof among its shareholders must 
be authorized by the Minister of the Economy. 


The application states that all of the members of 
the board of directors of BFCE are appointed for a 
five-year term by government decree, and the two 
highest ranking executive officers, the chairman of 
the board and the general manager, are appointed 
by the Minister of the Economy upon the board’s 
recommendation. In addition, two special repre- 
sentatives of the government, appointed by the 
Ministers of the Economy and the Budget, are en- 
titled to attend all board and committee meetings 
and have veto power over any board decisions, 
subject to appeal to the Minister of the Economy. 


With respect to BFCE’s commercial banking activi- 
ties, the application states that BFCE is subject to 
the same panoply of corporate and banking regu- 


lations as other French banks and French 
branches of foreign banks, as principally adminis- 
tered, often on a cooperative basis, by the Conseil 
National du Credit, Commission de Controle des 
Banques, and Association Francaise des 
Banques. These regulations include restrictions 
relating to liquidity, assets and loan coverage, re- 
porting requirements and exchange control regu- 
lations. In addition, the application represents that 
commercial banking operations in France are sig- 
nificantly affected by monetary policies estab- 
lished by the Ministry of the Economy and imple- 
mented by the Conseil National du Credit and the 
Banque de France. The application states that 
BFCE, as a foreign bank with a branch in New 
York, is subject to certain of the regulatory and re- 
porting requirements of the Federal Reserve 
Board pursuant to the International Banking Act of 
1978. 


Proposed Commercial Paper and Future 
Offerings 


Applicants propose that BFCE US Finance issue 


and sell in the United States short-term negotiable 
promissory notes of the type generally referred to 
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as commercial paper (the ‘““Notes’’), the proceeds 
of which (except for amounts needed to repay ma- 
turing securities of BFCE US Finance) will be 
made available to BFCE in the form of loans or de- 
posits for use in its non-governmental finance- 
related banking activities. The application states 
that payment of the Notes will be unconditionally 
guaranteed by BFCE, but will not be guaranteed 
by the Republic. The application also states that 
under current French law, interest payments on 
commercial paper issued by French banks could 
be subject to a French withholding tax, and, that 
accordingly, it is proposed that BFCE US Finance 
issue the commercial paper. Applicants aver that 
should there be a change regarding the imposition 
of the withholding tax, BFCE may also issue the 
Notes directly. 


According to Applicants, the Notes will be in mini- 
mum denominations of $100,000, and the Notes 
and guarantees thereof will rank pari passu 
among themselves. Applicants state that the 
Notes will be sold through one or more major deal- 
ers experienced in the marketing of commercial 
paper to the types of investors that ordinarily par- 
ticipate in the United States commercial paper 
market and will not be advertised or otherwise 
offered for sale to the general public. Applicants 
undertake to ensure, as an express condition of 
any order granting their application, that each 
dealer in the Notes will provide each offeree prior 
to any sale of Notes to that offeree with a memo- 
randum which describes the business of BFCE 
and BFCE US Finance and contains the financial 
statements contained in BFCE’s most recently 
filed Form 18-K or, if and when BFCE shall cease 
to be required to file that annual report, BFCE’s 
most recently publicly available official financial 
statements examined by its statutory auditors in 
accordance with generally accepted accounting 
standards in France. Applicants state that the fi- 
nancial statements will include or be accompanied 
by a paragraph highlighting the material differ- 
ences between French accounting standards ap- 
plicable to French banks and generally accepted 
accounting principles employed by United States 
banks. Applicants represent that the memorandum 
will be updated as promptly as practicable to re- 
flect material adverse changes in BFCE’s busi- 
ness and financial status and will be at least as 
comprehensive as those customarily used in offer- 
ing commercial paper in the United States. 
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The application avers that the characteristics of 
the Notes will qualify them for exemption from reg- 
istration under Section 3(a)(3) of the 1933 Act. Ap- 
plicants represent that they will not isst'e and sell 
the Notes until they have received an opinion of 
special legal counsel in the United States to the 
effect that, under the circumstances of the pro- 
posed offering the Notes would be entitled to the 
exemption afforded by Section 3(a)(3) of the 1933 
Act. Applicants further represent that, prior to issu- 
ance, the Notes will have received one of the three 
highest investment grade ratings from at least one 
nationally recognized statistical rating organization 
and that their United States counsel will certify to 
the Commission, if requested, that such a rating 
has been received. 


Applicants state that Morgan Guaranty Trust Com- 
pany of New York will be appointed authorized 
agent to issue the Notes from time to time, and 
that Applicants will appoint Morgan Guaranty Trust 
Company of New York, the manager of BFCE’s 
New York branch, the Commission or a corporate 
entity which normally acts in that capacity to ac- 
cept any process which may be served in any 
state or federal action by the holder of any Note 
against Applicants based on the Notes or the 
guarantees relating thereto. Applicants state that 
they will expressly accept the jurisdiction of any 
state or federal court in the city and state of New 
York in respect of any action, and will also be sub- 
ject to suit in any other court in the United States 
which would have jurisdiction because of the man- 
ner of the offering of the Notes or otherwise. 


Applicants state that they or either of them may, 
from time to time, offer other debt securities for 
sale in the United States. According to the appli- 
cation, any such securities issued by BFCE US Fi- 
nance would be unconditionally guaranteed by 
BFCE. In connection with any such offering, Appli- 
cants undertake (1) to ensure that offerees will be 
provided prior to any sale of the securities with 
disclosure documents no less comprehensive than 
is customary for offerings of similar debt securities 
in the United States, (2) to cause the appointment 
of an agent to accept any process which may be 
served on them in any action based on the securi- 
ties offering, (3) to obtain an opinion of special 
legal counsel in the United States as to compli- 
ance with, or availability of exemption from, the 
1933 Act, and (4) to accept expressly the jurisdic- 
tion of any state or federal court in the city or state 
of New York in connection with any action based 
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on the securities offering and will also be subject 
to suit in any other court in the United States 
which would have jurisdiction. Applicants further 
undertake that all future issues of securities 
offered for sale in the United States by BFCE or 
BFCE US Finance shall have received prior to is- 
suance one of the three highest investment grades 
from at least one nationally recognized statistical 
rating organization. 


Requested Relief Under the Act 


Section 3(a)(3) of the Act defines ‘investment 
company” to include any issuer which is engaged 
or proposes to engage in the business of in- 
vesting, reinvesting, owning, holding, or trading in 
securities, and owns or proposes to acquire in- 
vestment securities having a value exceeding 40 
per centum of the value of that issuer's total 
assets (exclusive on government securities and 
cash items) on an unconsolidated basis. BFCE 
states that while it believes that is is not an “in- 
vestment company” within the meaning of the Act, 
it recognizes that some uncertainty exists con- 
cerning whether at least some foreign commercial 
banks and export banks are “investment com- 
panies” under the Act. Accordingly, Applicants 
state, they are making this application under Sec- 
tion 6(c) of the Act which provides in part that the 
Commission, by order upon application, may con- 
ditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities, or transactions, from any pro- 
vision or provisions of the Act, if and to the extent 
that an exemption is necessary or appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


Applicants assert that approval of this application 
would be appropriate in the public interest. They 
believe that if they were deemed to be investment 
companies they effectively would be precluded 
from access to the United States commercial 
paper market, a major financing source, to their 
competitive disadvantage in comparison with 
many of the large United States banks which are 
BFCE’s competitors in much of its commercial 
lending activities. Applicants also submit that an 
exemption would be consistent with the protection 
of investors and the purposes and policies fairly 
intended by the Act. They assert that like commer- 
cial banks subject to examination and supervision 
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by United States banking authorities, BFCE is sub- 
ject to extensive regulation by French banking au- 
thorities and, further, that it is indirectly substan- 
tially owned by the Republic which has a decisive 
role in appointing its directors. Applicants note that 
BFCE on May 27, 1975, received a no-action re- 
sponse from the staff of the Commission with re- 
spect to BFCE’s contention that it need not regis- 
ter as an “investment company” under the Act 
(public availability date: June 26, 1975). Appli- 
cants state that as a result of changed circum- 
stances they believe BFCE can no longer rely 
upon the no-action position taken by the Commis- 
sion’s staff in connection with its 1975 public offer- 
ing. Applicants allege that the rationale for 
granting a Section 6(c) exemption to BFCE ex- 
tends to BFCE US Finance as well because of the 
close relationship of the two companies, because 
the sole business of BFCE US Finance will be to 
operate as a financing vehicle for BFCE, and be- 
cause the obligations of BFCE US Finance will be 
guaranteed unconditionally by BFCE. Thus, Appli- 
cants aver that the purchase of the Notes will be 
equivalent to purchasing obligations of BFCE. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 22, 1981, at 5:30 


p.m., submit to the Commission in writing, a re- 
quest for a hearing on the application accompa- 
nied by a statement as to the nature of his or her 
interest, the reasons for such request and the 
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issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission's own motion. Persons who request a 
hearng, or advice as to whether a hearing is 
ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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